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The Case For Congressional Restrictions 
the State Taxation National Banks 


MARTIN SAXE and LLOYD KEIGWIN 
Saxe, Cole Keigwin, New York City 


“As compared with private wealth, large extent in- 
visible all but the owners, the wealth banks shining 
mark, not because greater but because exposed 
view. Therefore, apt disproportionately taxed.” 
Though appearing just before the turn the century, this 
observation true today, illustrating the continuing need for 
Congressional protection received national banks against 
state taxation tending impede their operations hamper 
their usefulness Federal instrumentalities. 

With bank assets widely publicized official reports and 
bank advertising, bank taxation called “100% efficient”. 
Tax planners appreciate that bank assets, including the avail- 
able deposits, readily facilitate the collection assessed bank 
taxes. National banks must continue receive protection 
against both state and local taxation seeking single out and 
fasten upon banking most satisfactory source revenue 
accommodate the growing budgetary requirements. 

Since the Great Depression, fiscal demands have stimu- 
lated the tax appetites states and localities for new sources 


Note: Senator Saxe and Mr. Keigwin are members the New York Bar and 
authors numerous articles the field taxation. Senator Saxe was first President 
the New York State Tax Commission. was formerly Assistant Corporation Counsel- 
in-Charge the Bureau for the Collection Arrears Personal Taxes the Law Depart- 
ment the City New York; member the Committee Taxation the New York 
State Senate; special counsel the Attorney-General New York the New York City 
franchise tax litigation; and Chairman the Committee Taxation the New York 
State Constitutional Convention 1915 and For nearly years has served 
counsel the New York City Bank Tax Committee, representing the New York City 
Clearing House banks 


Banker’s Magazine, August, 1899, 187, “The Taxation Banks.” 
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revenue. Several hundred cities now use one more 
eleven types non-property taxes. 


well-settled law national bank taxation that at- 
tempting levy any other type tax upon national asso- 
ciation than one permitted under the four alternative methods 
Section 5219 S., state faced with, first, the con- 
stitutional immunity Federal instrumentalities, and, sec- 
ondly, clear, congressional policy prohibition found 
Section 5219 and supported the historical de- 
cisions construing this protective legislation. 

The United States Supreme Court handed down deci- 
sion, 1899, far reaching importance national banks, 
establishing the present day that under our government 
state wholly without power levy any tax, either direct 
indirect, upon national banks, their property franchises 
cept when permitted the legislation Congress. 
Owensboro National Bank Owensboro? Mr. Justice 
White the Supreme Court delivered the opinion striking 
down the tax under the Kentucky enactment assessed the 
franchise intangible property the national bank. The 
tax was not within the purview Section 5219 U.S.R.S. and 
was, therefore, After referring historic Supreme 
Court decisions, particularly M’Culloch hold- 
ing that the Bank the United States, adjudged agency 
created for carrying into effect national powers granted 
the Constitution, was not its capital, franchises and opera- 
tions, subject the taxing powers state, Mr. Justice 
White made this pronouncement (p. 668): “It follows then 
necessarily from these conclusions that the respective States 


5219 then provided: “Nothing herein shall prevent all the shares any asso- 
ciation from being included the valuation the personal property the owner 
holder such shares, assessing taxes imposed authority the State within which 
the association located; but the legislature each State may determine and direct the 
manner and place taxing all the shares national banking associations located within 
the State, subject only the two restrictions, that the taxation shall not greater 
rate than assessed upon other moneyed capital the hands individual citizens 
such State, and that the shares any national banking association owned nonresidents 
any State shall taxed the city town where the bank located, and not 
where. Nothing herein shall construed exempt the real property associations 
from either state, county municipal taxes, the same extent, according its value, 
other real property taxed.” 

Wheat. 816 (1819) 
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would wholly without power levy any tax, either direct 
indirect, upon the national banks, their property, assets 
franchises, were not for the permissive legislation Con- 
gress.” After referring the then permitted methods 
state taxation under Section 5219, Mr. Justice White added 
(p. 669) state tax therefore which excess and 
not conformity these requirements 

was urged the Owensboro case that while the tax 
might form tax the franchise property the 
bank, nevertheless they were equivalent the permitted tax 
the shares stock the names the shareholders. The 
authorities reviewed showed there was 
tween the assessment the bank and the assessment the 
shares the names the shareholders. Consequently, the 
tax the franchise intangible property the bank was 
not within Section 5219 and was, therefore, illegal. The prin- 
ciple, outstanding, that the states have power levy 
any tax upon national banks without permissive legislation 
Congress requires further discussion. 

Maryland concerned the United States bank 
chartered Congress’, with the United States stockholder. 
Maryland, finding branch the United States Bank 
Baltimore not her liking, proposed stamp tax the is- 
suance notes any bank other than one chartered li- 
censed the state. Alternatively, the United States Bank 
might have paid sum $15,000 per The Bank 
the United States, unlicensed Maryland, failed pay 
the tax its branch operating there and was penalized. Ac- 
tion the nature informer’s suit was instituted 
individual, suing well for himself the State Mary- 
land, claiming penalties that McCulloch, the cashier the 


second United States Bank was chartered 1816-1836. (The first United States 
Bank was chartered 1791-1811). 

6“In November, 1817, Tennessee imposed tax $50,000 any other than State 
bank doing business the State; December, 1817, Georgia laid tax 
every $100 bank stock employed within the State (the Legislature declaring re- 
the next year, that this tax was only intended apply branches the Bank 
the United States) North Carolina December, 1818, imposed annual tax $5,000 
the branches the bank.” The Supreme Court United States History Charles 
Warren, Vol. pages 505, Furthermore Kentucky January 1819 imposed tax 
each branch annually and February 1819 Ohio rivaled this with 
$50,000 each branch. 
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United States Bank, had not paid the tax. the appeal 
the United States Supreme Court, three matters were de- 
cided. First, that Congress may create appropriate agencies 
instrumentalities means enable the performance 
the powers and duties assigned conferred express- 
ly. Secondly, that Congress has the constitutional power 
incorporate and create the Bank the United States though 
not expressly authorized the language the 
The bank “well adapted aid the promotion the fis- 
cal powers the federal government The system 
national banks finds its justification the The 
third holding the case that the national bank instru- 
mentality the United States created exercise its sover- 
eign powers, and that the tax, being the operations the 
instrumentality, must unconstitutional. 

Chief Justice Marshall, this notable case, striking down 
the Maryland tax the United States Bank, stated: 
opinion does not deprive the States any resources which 
they originally possessed. does not extend tax paid 
the real property the bank, common with the other 
real property within the State, nor tax imposed the 
interest which the citizens Maryland may hold this in- 
stitution, common with other property the same de- 
scription throughout the State This statement, 
dictum which has been explained possibly attributable 
“concept statesmanship the treatment the relation 
nation and state” recognized the power the states under 
the Constitution tax national bank’s rea] property and 
tax the shares national bank the hands the share- 
holders without permissive congressional legislation. 

was not until that the national banking enactment 
was passed and 1864° that Act Congress expressly con- 
sented the taxation both the real property 
banks and their shares the hands shareholders. After 
further amendment 1868, Section 5219 U.S.R.S. remained 


The Court and the Constitution, page Hon. Owen Roberts, Harvard University 
Press, 1951. 

817 Wheat.) 816, 

918 Stat. 112 
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thus altered until the amendments 1928 and 1926. The 
states are now authorized, subject certain conditions, 


(1) Tax the shares national banks their owners; 

(2) Include the dividends therefrom the taxable 
income the owners holders thereof; 

(8) Tax the banks their net income; 

(4) Tax the banks according measured their 
net income received from all sources. 


special exception, when the fourth alternative method 
used, the second method may also used the state. 

Consequently, under this congressionally-established per- 
mission tax national banks, where the state has exercised 
its choice under alternative method (together with the im- 
position the tax real property), has then exhausted 
its power this respect, except for the powers such unre- 
lated matters congressionally approved unemployment 
insurance taxes. Even though the taxing privileges the 
states became broadened under the 1928 and 1926 amendments 
include modern methods taxation, congressional non- 
recognition power the states tax national banks any 
manner not prescribed was continued. 

was judicially settled soon after the 1868 amendment 
that the power tax national banks the shares thereof 
the hands the shareholders depends entirely upon permis- 
sive legislation Congress. People stated: 
“That the provision which have cited [U. Rev. Stats. 
§5219] was necessary authorize the States impose any tax 
whatever these bank shares, abundantly established 
the cases McCulloch The State Maryland, Wheat. 
816; Osborn Bank the United States, id. 788; Weston 
The City Council Charleston, Pet. 449.” Today, the 
principle fully 


cited American Jurisprudence, Sec. 254: “It follows, therefore that the re- 
lation the national banks the United States, and the purposes intended sub- 
served their creation, are such that there can taxation, under state 
authority, the national banks otherwise than conformity the terms and restric- 
tions embodied the assent given Congress such taxation.” 
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National banks, unquestionably Federal 
ties, created the Federal Government, have been desig- 
nated compulsory members the Federal Reserve System™ 
promoting the fiscal needs our Their fixed 
membership the system supplies permanent underpinning 
for the control and use the banking reserves the coun- 
try. The Federal Reserve System, without the permanent 
membership the national banks and their required supply 
resources the Federal Reserve banks, could not function 
dependably. the permanent availability the national 
banks the government that motivates Congress main- 
taining them Federal instrumentalities with definitive 
statutory protection against state taxation beyond approved 
limitations. 

The best thinking this field agrees that the economic 
and proper employment the functions Federal instru- 
mentalities requires protection from free-hand state taxa- 
tion, the scope determined large extent the complete 
financial background the agency involved—its necessity, 
its policies, its place the order, and the economic impact 
the federal-state relationship. Certainly congressional de- 
termination expressed this area must control. 

The concept that national banks, Federal instrumen- 
talities, cannot taxed except Congress permits under 
the provisions Section 5219 U.S.R.S., stands undimin- 
ished. illustration appears connection with the Re- 
construction Finance Corporation, much before the public 
the last year. The Supreme Court afforded this government 
instrumentality, well national banking institutions, the 
full benefit protective legislation state tax matters. 


12Section Federal Reserve Act December 23, (c. Stat. 251) part: 
“Under regulations prescribed the organization committee, every national bank- 
ing association the United States hereby required, and every eligible bank the 
United States and every trust company within the District Columbia, hereby author- 
ized signify writing, within sixty days after the passage this Act, its acceptance 
the terms and provisions hereof. 

18“The genesis the present system national banks the National Bank Act 
June 1864. was called ‘An Act provide National Currency, secured Pledge 
United States Bonds and provide for the Circulation and Redemption thereof.’ 
From this act, correlated with the Federal Reserve Act, there has developed the pres- 
ent nationwide banking facilities. R.S. 5153 makes these associations the depositories 
public money. Though the national banks’ usefulness agency provide for 
currency has diminished markedly, their importance general bankers shows constant 
growth.” Colorado Bank Bedford, 310 41, (1940), 


\ 


= 
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Baltimore National Bank State Commission“ 
ruled that preferred shares national bank held the Re- 
construction Finance Corporation were subject taxation 
under Maryland law reason the consent given Con- 
gress the taxation shares national banks under Sec- 
tion 5219. the Baltimore National Bank case, the tax 
was levied upon the shares the Baltimore National Bank, 
which bank paid the tax the first instance with the right 
reimbursement thereafter. the Reconstruction Finance 
Corporation Federal instrumentality, the statutory ex- 
emption its capital, reserves and surplus was sustained; 
but the consent given Section 5219 the taxation all 
the shares the national bank, without regard their own- 
ership, applied the preferred shares the bank held 
the Reconstruction Finance Corporation. Following 
Supreme Court decision dated February 1936, Congress, 
March 20, 1936, enacted statute exempting such pre- 
ferred shares national banks from taxation when held 
the Reconstruction Finance Corporation. The matter was 
tested Maricopa County Valley National Bank Phoe- 
and was decided that such preferred shares held 
were accordingly exempt from state taxation the State 
Arizona. the enactment, Congress withdrew the 
privilege taxing national bank shares held the Recon- 
struction Finance Corporation which Congress 
viously granted the provisions Section 5219, and such 
Act Congress “was not curtailing any political power which 
the Constitution had reserved Arizona.” (p. 361) 

Creeping, roundabout means, into the tax systems 
the various states and their subdivisions today, modern types 
taxes both the state and local level are making their ap- 
pearance, untested for the most part legality imposi- 
tion against national banking associations. taxes 
the employer’s privilege employment, 
taxes, net income surtaxes the local level, service taxes, in- 
cluding their scope bank service charges, are all making 


j 
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our acquaintance. The contested question sales and use 
taxes levied against national banks without final 
settlement. 

Nowadays most states are spending beyond their bud- 
gets. The experts who conclude “we are living tax- 
motivated economy” recognize not only that the present em- 
ployment the taxing powers results complete involve- 
ment government concern nearly every business 
transaction, but also that applies the political economy 
well the business economy. National banks should fully 
understand their traditional protection against excessive and 
discriminatory state and taxation. 

The need further amendment Section 5219 obtain 
adequate present day protection for national banks and 
the same time permit current methods taxation now 
desired the states and their subdivisions, matter 
finally for Congress. Section 5219 must adhered and 
the principles which rooted must understood 
order that the results intended this statute, and essen- 
tial national bank protection, continued. 


i 


BANKING DECISIONS 


this department are published each month all the 
sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank May Not Apply Funds Checking 
Account Company Receivorship 
Against Unmatured Note Held 
Bank 


April 24th receiver was appointed for certain in- 
solvent company which maintained checking account with 
national bank. The bank held the company’s unsecured note 
which became due April 25th. that time the bank ap- 
plied the balance the checking account the amount due 
the note. The court ruled that the bank had acted improperly. 
Since the note had not become due until after the appointment 
the receiver the bank was only the position general 
creditor and was thus not entitled any special rights the 
company’s assets. 

The court pointed out that this had been demand note 
the note had contained clause providing for accelera- 
tion the maturity date the time receiver was appointed, 
this event should occur, the bank would have had the right 
set off the account against the note. Petition Leon Keyser, 
Inc., Supreme Court New Hampshire, 551. The 
opinion the court follows: 


GOODNOW, has long been recognized that the absence 
special circumstances, the relationship between depositor and 
national bank which has checking account one creditor 
and debtor. State People’s National Bank, N.H. 27, 29, 542. 


| 
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The sums deposit are payable the bank order the depositor 
and demand. The issue presented this case whether creditor 
(the bank) holding unmatured claim against insolvent (the 
corporation) may set off that claim, upon its maturity and after the 
appointment receiver, against debt payable demand 
(the checking account) the insolvent. 

The basic reason for the appointment receiver secure 
and conserve the property for the benefit all persons interested 
therein. Munsey Tilton Son Company, N.H. 51, 53,- 
468; Staples Dix Staples Company, N.H. 115, 117, 
155 43. The effect such appointment the freezing the 
affairs over which the court has taken control the time the appoint- 
ment, pending the orderly reduction the assets such form may 
necessary for distribution and the judicial determination the rights 
and obligations involved. The property thereby custodia legis. 
The rights and interests the parties relate and become fixed 
that date, Hall Paris, N.H. 71, 73, the right and title 
the receiver. National Bank Bellows Falls Vermont Packing 
Company, N.H. 232, 176. The adoption any other rule 
would surely result inequities between those interested the property 
the estate. 

The statutory provisions concerning set-off, R.L. 391, 
not apply debts which one, though otherwise mutual, not yet 
due. The right set-off exists “mutual debts demands” 
right action existed thereon” the commencement the plaintiff’s 
action. Section The application this statute proceeding 
this nature rests upon equitable principles. The action against the 
bank must deemed have been commenced upon the appointment 
the receiver, when the rights the parties became fixed. the 
absence other circumstances, the debt owed the bank had 
been due the date the receivers’ appointment, set-off would 
have been allowed under the statute. Where the debt not yet due 
that date, the statute not applicable. 

The case Matthewson Strafford Bank, N.H. 104, cited 
the bank support its claim such right under the statute not 
point. The conclusions set-off reached that case, decided 
1863, apply only actions brought against administrators, 
under section the statute, R.S. 187, referred the opinion 
(incorrectly cited therein). The subsequent amendment this section 
1867, G.S. 208, read substantially our present statute, 
R.L. 391, without amendment the general set-off statutes, 
indicates the limited scope intended for that decision. 


the right set-off exists favor creditor holding un- 
matured claim against debtor over whose property receiver has been 


H 

} 


THE BANKING LAW JOURNAL 581 


appointed, must rest upon the recognized power court equity 
allow it. Such equity power, independent the statute, 
exercised “in the interests Hovey Morrill, N.H. 
and “where peculiar equities intervene between the parties”. Arcadia 
Knitting Mills Elliott Mfg. Company, N.H. 188, 189, 195 
681, 682. 


One party considered determination the equities 
the creditor seeking the set-off. The other the group composed 
the creditors who will affected set-off. The creditor seeking 
the set-off must unsecured creditor the amount due against 
which relief sought set-off. The equitable allowance set-off 
unsecured creditor holding unmatured claim against the 
insolvent clearly works the prejudice the other unsecured creditors. 
permits one creditor, effect, receive payment full un- 
secured claim against the insolvent the extent the obligation owed 
that creditor the insolvent instead sharing pro rata the 
full claim with all the other unsecured creditors. the same time, 
depletes the assets and reduces the amount available for pro rata 
distribution the other creditors the extent that the one creditor 
benefits. The right set-off where there are mutual debts both 
which are due the determinative date long standing and well 
recognized. one anticipated other creditors. The right 
claimed the bank this action not recognized understood. 
The view taken that the interests the general creditors are not 
considered connection with such set-off since their equity “does 
not begin until the set-off has taken place”, Sullivan Merchants’ 
Nat. Bank, 108 Conn. 497, 502, 144 34, not adopted here. The 
power the court the appointment receiver exercised prin- 
cipally “for the benefit creditors”. Munsey Tilton Son 
Company, N.H. 51, 43, A.2d 468, 469. The consideration one 
creditor’s claim equitable relief without thought for the whole body 
creditors not consistent with the basic principles receivership. 

The creditor seeking equitable relief set-off this case made 
agreement with the insolvent prior the appointment the receiver. 
The indebtedness due the creditor was not become payable until 
day certain. Had provision been made for quickening maturity 
the date the appointment receiver, such event should 
occur, had the note been payable demand, the creditor’s right 
set-off the date appointment would have been clear and un- 
disputed. The power dictate the terms payment lay with the 
creditor who now seeks relief and not with the debtor who later 
became insolvent; otherwise the creditor need not have accepted the 
note the terms written. The creditor chose fixed maturity date 
for the obligation owed the debtor. Until the maturity the note, 


7, 
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the creditor was not free take any action collect it, either 
process against the property the debtor set-off the checking 
account. the other hand, until the appointment the receiver, 
other creditors having matured claims were liberty take such 
action against the property the debtor they saw fit secure the 
payment the debts owed them. They might have attached the 
checking account question and the bank, until the maturity its 
note, would have been powerless exercise right set-off its favor. 
Upon the appointment the receiver, the court took control the 
assets. Thereafter, action could taken any creditor which 
would interfere with that control which would improve the position 
that creditor the expense the others. The granting set-off 
creditor holding unmatured claim the date the appoint- 
ment would allow that creditor exercise right his favor, the 
expense the other unsecured creditors, the maturity the note, 
date subsequent the date the appointment. Just the other 
creditors were prevented from gaining preference their claims 
after the appointment the receiver, the creditor holding un- 
matured claim should deprived the right secure special ad- 
vantage after that date. The allowance set-off would in- 
equitable the general creditors and should denied. 

While this view not accord with what said the weight 
authority, does have substantial support number other 
jurisdictions. A.L.R. 1328; 108 A.L.R. 778. Cases supporting the 
other view, Pendleton Hellman Commercial Trust Savings Bank, 
Cal.App. 448, 208 P.702; Kasparek Liberty Nat. Bank, 170 
207, 127, 108 A.L.R. 774; Demmon Boylston Bank, Cush. 
194, Mass. 194, aside from those controlled special statute, look 
only the creditor seeking the set-off and disregard the interests 
the other creditors. overruled. All concurred. 


TAX BANK STOCK GOES CITY 
PRINCIPAL PLACE BUSINESS 


Two banks merged their interests New Jersey form 
the Passaic—Clifton National Bank Trust Company with 
the head office the city Clifton. The New Jersey Supreme 
Court ruled that Clifton was entitled the $25,000 municipal 


share the state tax bank stocks the basis that was 
the principal place business set forth the bank’s certi- 
ficate organization. This ruling has special significance 
communities where branch banks county center institutions 
are located. 
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Secretary’s Routine Endorsement Notes 
Request Her Employer Makes Her 
Liable Holder Due Course 


secretary defendant was frequently called upon 
make routine endorsements various negotiable instruments. 
her employer’s request she signed two blank pieces paper 
which turned out promissory notes that plaintiff subse- 
quently purchased for value, before maturity and without 
knowledge this manner endorsement. When defendant 
pleaded the fraud and deception her employer defense 
payment the notes, the court ruled against her. fraud 
and deception third party were valid defense against 
holder due course the stability negotiable paper would 
impaired. Lewinson Frumkes, Supreme Court Florida, 
So. The opinion the court follows: 


TERRELL, sued appellee two promissory notes 
that were executed another favor appellee. They were endorsed 
appellee prior maturity and purchased appellant for value 
due course. The answer the complaint sets two defenses: (1) Ad- 
mitted the execution the notes alleged but averred that they were 
the product fraud and deception the part another, and being so, 
appellee was free from negligence. (2) Said notes bore usurious interest, 
but that point not involved this case. Evidence deposition was 
proffered support the pertinent defense, consideration which, 
motion for summary judgment was granted favor appellee. are 
confronted with appeal from the latter order. 


The sole point for determination whether not appellee executed 
the notes free from negligence her part. 


admitted that she executed the notes the request third 
party, free from negligence her part, her plea was good defense 
their execution. The only evidence the point was the deposition 
appellant and Wil Cohen. Appellant testified that acquired the notes 
prior maturity good faith and without knowledge their ex- 
ecution. The pertinent part Cohen’s testimony that presented 
two blank pieces paper appellee, told her sign, and that she com- 
plied with his request. The blank papers were the backs the two 
promissory notes which appellant brought this action bona fide 
holder due course. 


this evidence the lower court held that law appellee was free 
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from negligence. She was the time, and had been, secretary and re- 
ceptionist for Wil Cohen, and had previous occasions attached her 
name negotiable paper similar fashion that pointed out here. 
Such was the theory which the order appealed from was entered. 
The defense relied has frequently been granted the ignorant 
and the illiterate, and those under duress the control others such 
extent that their freedom action overcome, but not under- 
stand that will aid the intelligent, the informed, those who can read 


and write. Bank Holmes Thompson, 192 Iowa 1032, 185 N.W. 


Mitchell County State Bank Grennan, 116 Kan. 442, 227 530; Van 
Slyke Rooks, 181 Mich. 88, 147 N.W. 579; First National Bank 
Stanley, Mo.App. 440; Park Funderburk, 76, S.E. 963; 
Thompson Corp., Tex.Civ.App., 157 S.W.2d 961. have 
examined the cases relied appellee but think the cases here 
cited state the better rule. 

the defense relied appellee approved, there would 
stability security whatever negotiable paper. may that 
appellee was the habit carrying out Wil Cohen’s requests; but 
when she does, and her act results injury another, she must suffer 
the consequences her wrong. One cannot initiate chain cir- 
cumstances which resuits evil another and avoid the result his 
ill deed. 

The judgment appealed from therefore reversed. 


SEBRING, J., and THOMAS and HOBSON, JJ., concur. 


Payment Under Foreclosure Decree Not 
Voidable Preference 


The holder chattel mortgage was successful Texas 
state court foreclosure proceeding. Shortly after the Texas 
decree, the mortgagor became bankrupt and the trustee 
bankruptcy proceeding under the Federal Bankruptcy 
Act attempted have the payment awarded the Texas 
court returned the bankrupt estate grounds that was 
voidable preference. The Court Appeals held that pay- 
ment under the decree was not voidable preference since the 
mortgagee’s lien was created not the time the decree but 
rather the time the mortgage was given. Therefore, was 


not lien obtained judgment within four months bank- 


NOTE—For similar decisions see Digest (Fifth Edition) §142. 
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ruptcy required constitute voidable preference under 
the Bankruptcy Act. Pearson Rapstine al. United 
States Court Appeals, Fifth Circuit, 203 318. The 
opinion the court follows: 


STRUM, This appeal from judgment below holding that 
state court decree foreclosing chattel mortgage binding upon the 
trustee bankruptcy the mortgagor. 

about October 1949, appellee Frank Rapstine sold and 
delivered his bakery business Clifton Estes, taking part 
the purchase price Estes’ note for $10,000, payable monthly in- 
stallments $85 each, secured chattel mortgage the property 
conveyed and all after acquired property the bakery business. The 
property conveyed included supplies valued $3700 intended for 
manufacture into bakery products. Estes was required to, and did, 
procure insurance policy amount $10,000, dated March 19, 1950, 
containing loss payable clause Rapstine, his interest might 
appear. The mortgage was duly recorded the public records. 

December 23, 1950, the bakery was extensively damaged fire. 
The insurer acknowledged its liability for the face the policy, $10,000. 
made damage equipment $2500, loss merchandise $2000, and 
loss damage supplies used the manufacture bakery products 
$5500. Most. not all, the supplies hand the date the sale 
had been used and replaced newly purchased supplies prior 
the fire. 

February 26, 1951, although monthly payments were then 
default, Rapstine commenced suit Texas state court accelerate 
the pavments the note and foreclose the mortgage lien, the ground 
that the fire damage rendered the mortgage lien insecure, Estes being 
insolvent. May 18, 1951, the state court orally granted the relief 
sought Rapstine, and ordered the insurance company pay him 
$9621.21 the proceeds said policy. The state court judgment was 
formally docketed June 1951. There was appeal. 

the latter day, June 1951, and perhaps before the state 
court judgment was formally entered, though had been previously 
pronounced open court May 18. 1951, Estes filed voluntary 
petition bankruptcy, upon which was adjudicated bankrupt 
June 1951. 

The trustee, Perry Pearson, appellant here, September 15, 
1951, instituted summary proceeding before the referee, attacking 
the state court judgment “void and fraudulent” preference against 
other creditors, praying that set aside. See sec. sub., a(1, 
the Bankruptcy Act amended 1938, 107, sub. a(1, 4). 
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The referee largely granted that relief, holding that Rapstine was 
éntitled $2500 the insurance proceeds, representing damage 
equipment, and the additional sum $1600 received from the sale 
the damaged equipment, but that the balance the insurance 
proceeds, $7500, represented the value goods “daily exposed sale” 
the regular course business, which could not made the subject 
chattel mortgage, Art. 4000, Vernon’s Tex. and was 
therefore part the bankrupt’s estate, subject the claim general 


creditors. The referee also found that Rapstine had estopped 


his conduct after the fire. 

petition review, the district judge reversed the referee, holding 
that the state court judgment was binding res judicata, and that 
thé referee’s finding that the mortgage was invalid because contrary 
Art. 4000, supra, was erroneous. This order the district judge 
here for review. 

Texas, chattel mortgage upon after acquired personal property 
valid where clear that the parties contemplated that such property 
would acquired the mortgagor and the mortgage sufficiently 
identifies the property. Richardson Washington, Tex. 339, 
S.W. 614; Lawson First Nat’l. Bank Rotan, Tex.Civ.App., 150 
S.W.2d 279. agree with the district judge that the chattel mortgage 
here involved satisfies this rule, and more than four months prior 
bankruptcy created valid lien upon the after acquired supplies which 
replaced those hand when the mortgage was executed. 

The lien held the mortgagee did not originate with the state court 
decree entered June 1951. That decree simply enforced pre- 
existing lien dating from October 1949 when the mortgage was 
executed, and contract right dating from March 19, 1950, when the 
insurance policy was issued. The lien enforced the state court was 
therefore not one “obtained” within four months bankruptcy, 
contemplated sec. 67, sub. the Bankruptcy Act. 

Moreover, Rapstine’s interest the insurance proceeds did not 
arise from the mortgage alone. occupied stronger position than 
mere lien holder. The insurance policy was contract not only be- 
tween the insurer and the assured Estes, but also between the insurer 
and the mortgagee, Rapstine, whom the proceeds were payable 
the latter’s interest might appear. Camden Fire Ins. Co. Harold 
Clayton Co., 117 Tex. 414, S.W.2d Georgia Home Ins. Co. 
Golden 127 Tex. 93, S.W.2d 695. Rapstine’s potential rights under 
the policy were created March 19, 1950, when the policy was issued. 
They became fixed and determinable the date the fire, December 
28, 1950, and were measured the sums then unpaid the mortgage 
note. Both these dates were more than four months prior the filing 
the petition bankruptcy June 1951. The state court decree 


\ 
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entered that date, but pronounced May 18, 1941, simply enforced 
those rights. 

The district court correctly held that the state court decree was 
res judicata, and that was not voidable preference under sec. 67, 
sub. the Bankruptcy Act, from which follows that the mortgagee 
entitled receive the sum $9621.21 the insurance proceeds, 
awarded him the state court. Metcalf Barker, Trustee, 187 
165, S.Ct. 67, L.Ed. 122; Cherokee Pub. Serv. Co., Cir., 
F.2d 536; Mulhern Albin, Cir., F.2d 41; Baumchen, 
D.C., F.Supp. 1005. 

Art. 4000, Vernon’s Tex.Civ.Stat., since the amendment effective 
April 19, 1949, longer applies chattel mortgages given “to secure 
the purchase price”, objection that some the mortgaged 
property may have been goods “daily exposed sale”. 

Affirmed. 


Similarity Names Payee and Indorsee 
Does Not Relieve Drawee Transmitting 


Bank From Liability 


corporation president indorsed check payable the 
corporation and deposited his personal trade name account. 
The court ruled that the president corporation does not 
have the power endorse checks virtue his office (Bank- 
ing Law Journal, February, 1953). rehearing this case 
the court, again ruling against the defendant drawee and trans- 
mitting banks, found that matter law the similarity 
names the corporate payee and the trade name account 
the corporation’s president did not relieve defendants from 
liability for paying the check when indorsed the president 
for his personal account. Silver Commonwealth Trust Co., 
Hudson County Court, New Jersey, 880. The 
opinion the court follows: 


DREWEN, C.—This defendant’s motion for summary 
judgment under Rule 3:56, heard reargument. Upon its original 
submission the motion was denied accordance with the opinion re- 
ported N.J.Super. 604, 152. All pertinent facts and details 
are fully set forth the reported opinion (ibid). The reargument 


NOTE—For similar decisions see Digest (Fifth Edition) 
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embodies not only certain new matter but also the further urging 
points previously made. Care will taken avoid needless repetition. 
The present opinion supplemental that already rendered and must 
read. 

begin with, insisted that case manifestly defeated 
the outset because plaintiff’s full awareness the inchoate status 
the corporation and relation thereto, already de- 
tailed. From this state facts these propositions are submitted 
conclusive, viz.: that plaintiff knew there was one with express 
authority negotiate the check sub judice; that the circumstances 
plaintiff must presumed have intended that the check negotiated 
quite the manner which did negotiate it; and that 
intent the premises must taken have included also 
the idea, especially view his previous transaction with Eisenberg 
the $10,000 loan, that the proceeds the check would used 
Eisenberg and not merely retained him for deposit the corporate 
account. The validity what thus urged can more sharply 
tested, submit, casting the general proposition the form 
single question: whom other than Eisenberg, and what manner 
other than that which actually occurred, could plaintiff have 
reasonably supposed that negotiation the check would ensue? The 
vice the thesis thus declared that can maintained only the 
arbitrary exclusion from plaintiff’s intent the very notion that would 
have been most keeping with the legal and moral regularities the 
situation. There contradiction statement the 
depositions that his specific purpose was have the proceeds the 
corporation and definitely not Eisenberg, plaintiff the same time 
giving his own reasons the sufficiency which alone had 
the right judge. Also, why not entirely legitimate infer, for 
the very reason that “there was one with express authority nego- 
tiate the check,” that plaintiff intended the check shall kept until 
there was? But any case, how can such questions these, questions 
what plaintiff supposed intended, and what his reasons were, 
all indisputably questions fact, decided way summary 
judgment? 

Plaintiff also explains the depositions that the corporate or- 
ganization was soon completed, and that awaited only the sub- 
mission accountant’s report. quote from his testimony: 

“Q. matter fact when the $5,000 was loaned were you 
particular seeing that the actually went the corporation? 
Definitely. 

“Q. Why? Because the corporation was the body that was 
receiving this loan disassociated from Shepard Eisenberg who had 
received the previous loan, which was for separate purpose, Shepard 


i 
i 
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Eisenberg received $10,000 affect dissolution the partnership 
between himself and Jager. That loan was finance the corpora- 


the present motion this testimony must taken true. Savarese 
Pyrene Mfg. Co., N.J. 595, 599, A.2d 237 (1952). There thus 
appears least one articulate answer defendants’ argumentative 
question what plaintiff could possibly have supposed. Taking 
plaintiff’s word for it, are obliged do, supposed that the 
check would due course deposited the credit the named 
payee. are certainly not obliged assume, defendants virtually 
ask, that was somehow within the design issuance the 
check that Eisenberg’s course with facilitated—as the third-party 
defendant’s failure inquiry seems have done—so enhance the 
convenience Eisenberg diverting the proceeds his own purpose, 
that being the disposition that was made them far can said 
this time. 

for signing the corporate note the transaction 
the previous loan himself, that could not possibly have conferred 


upon him authority appropriate corporate funds himself. The 


corporation, virtue Eisenberg’s signature became, most, accom- 
modation maker, but already pointed out, this was entirely the 
demand the lenders. was not acting the instance 
the corporation. 

The next point that plaintiff “well knew that Eisenberg was the 
beneficial owner all the corporate stock.” This based upon what 
the depositions show have been assignment for the benefit 
creditors, executed Eisenberg individually and equitable owner 
the stock. For one thing, appears that plaintiff did not represent 
Eisenberg this transaction, and for another that the issuance the 
check here question occurred months before. Defendants say also 
that conduct having Eisenberg execute the $10,000 note 
the corporation’s behalf was “recognition” Eisenberg’s full ownership. 
determination that time get for his client all the security 
could, whatever its worth (which the way tells the deposi- 
tion), could certainly create equities Eisenberg upon which 
predicate any “recognition” plaintiff. Authority sign notes may 
regarded authority bind the corporation the ordinary course 
its business, but what Eisenberg did with the corporation’s check 
the instant matter was not the ordinary course the corporate 
business, far has been possible learn thus far. See Slavin 
Passaic Natl. Bank Trust Co., 114 N.J.L. 341, 176 339, (E. 
Singer Sewing Machine Co. Citizens Natl. Bank Trust Co., 
111 199, 168 (Sup.Ct.1933), affirmed 112 NJ.L. 497, 171 
(E. 


i 
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Defendants rely also 7:2-61, NJ.S.A., which reads: “The 
drawer drawing the instrument admits the existence the payee and 
his then capacity and they contend that “under this 
statute the plaintiff warranted the corporate capacity endorse.” 
Even admitted that Eisenberg had capacity endorse, what 
then? The statement the Supreme Court the Singer case, supra, 
111 NJ.L. page 201, 168 page 33, here appropriate: “As- 
suming, but not deciding, that the presence Werner’s name along 
with the corporation’s name, payee, required his indorsement 
gave him the authority indorse, for the corporation, yet was in- 
cumbent upon the defendant bank make inquiry Werner’s authority 
applying the funds his personal account.” And the details the 
Singer case with respect the particulars the check and its endorse- 
ments present here well-nigh perfect parallel. 


Cited this court’s original opinion the case Callaway 
Hamilton National Bank Washington, U.S.App.D.C. 228, 195 
the matter unauthorized endorsements made contrary the tenor 
instruments presented, the same case being authority also 
number other disputed points. any rate, what defendants now 
assert that closer examination the Callaway decision reveals 
strong support for their position. cannot agree. The first three 
checks that case were issued separately and intervals. The earliest 
was issued the order the corporation time when the maker 
knew non-existent. The second and third checks were issued 
before the corporation had become jure, though time when the 
maker had reason believe otherwise. The court held that the suit 
could not maintained the first check but that could the 
other two. The diverse ruling was based these respective grounds, 
viz., that the first check had been issued payee known the maker 
fictitious, while the other two checks were free that defect. The 
defendants urge analogy between the check sub judice and the first 
the three checks the Callaway case, the ground comparison being 
the knowledge the respective drawers. There the articles in- 
corporation were not filed until after all three checks had been issued. 
There simply basis for analogy between the two situations. 

Defendants claim the right pierce the corporate veil and thus 
show that Eisenberg was fact acting his own agent and not for 
the corporation, citing Brooklyn Trust Co. Podvin, N.J.Super. 470, 
477, 485 (Ch.Div.1951), and Telis Telis, 182 N.J.Eq. 25-29, 
A.2d 249 (E. A.1942). The answer this that for immediate 
and substantial reason not have here proper case for invoking 
the doctrine point. There proof here aid the justification 
summary judgment that either Silver Eisenberg perpetuated at- 


j 
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tempted any fraud under the corporate guise. Frank 
Inc., N.J. 218, page 223, A.2d 724, page 726, Vander- 
bilt, J., said: “It absence fraud the plaintiff that most 
clearly distinguishes the case bar from the Telis case.” (Supra.) 
Manufacturers’ Trust Co. Podvin, 199, A.2d 672 (1952), 
the corporate veil was not pierced, the precise ruling being that the 
corporate nominee insane person could not validly act where the 
insane person could not. 


The basic contention defendants for estoppel, and what the 
court has already said that subject probably sufficient. However, 
there developed the reargument feature that may shed further 
light. With respect the essence his contention under this head 
counsel made what conceive admission, describing his 
thought the point such that found “difficult categorize”; 
and upon being questioned the court suggested that possibly the 
subject his argument might thought “quasi estoppel.” Well, 
there are two things which appear the court have obvious and 
conclusive bearing here. One that the plaintiff either subject 
estoppel not; that say, are not accomplish the same 
result compromise invention. The other that counsel 
dealing here with principle whose elements must regarded quasi, 
with one for which there clear category estoppel, plainly 
follows that not dealing with estoppel. Estoppel absolute 
its operation and is, perforce, grounded facts just absolute their 
compulsion. The nature and quality such facts are too well under- 
stood require discussion. The bank deposit here had previous 
notion the least circumstance relating the check’s issuance, could 
not possibly have been influenced anything the sort, and thus 
position claim reliance thereon. The opportunism hindsight 
repugnant the theory estoppel. The absence estoppel for 
similar omission observed the court the Callaway case, supra. 

come now what may have been from the very beginning the 
cause all the trouble, the similarity between the corporate title the 
payee and the designation Eisenberg’s trade-name account. Allusion 
this makes its appearance for the first time and given reference 
enough argumentative. However, regardless the excuse which 
this detail the evidence may may not afford for the bank’s failure 
inquire, presents nothing that can decided this motion. 
another question fact. 

is, course, true defendant urges that the bank not answer- 
able for “subsequent misappropriation,” where one authorized 
endorse. Defendants cite the case Harry Lasker Inc. Mutual 
Bank Roseville, 201 App.Div. 194 N.Y.S. 381 (App.Div. 
The authority endorse the very thing question here, addition 
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which “subsequent misappropriation” not what concerns us, 
least not yet. the actual implementation the third-party de- 
fendant, default its requisite inquiry, the immediate diversion 
Eisenberg—or his misappropriation, for all that presently appears— 
the check proceeds into Eisenberg’s personal account. Cf. Singer 
Bank, supra. 

Defendants would argue also for analogy with the provisions 
N.J.S. 3A:419, N.J.S.A., section the Uniform Fiduciaries Law. But 
there analogy. The conditions presupposed that section and 
those inherent the instant facts are totally different kind. Certainly 
there nothing that overcomes the pertinent ruling the Singer case, 
supra. 

think worth repeating that summary judgment not 
awarded grounds less than palpable. Rules 3:56-3. judge 
the grounds that are submitted their legal aspect well below 
such required standard, and factually, course, inadmissible. 


The court’s decision denying the motion will remain unchanged. 


Finance Company Not Holder 
Due Course 


Martin gave Highsmith note payment for deep 
freezer and meat saw purchased conditional sale. 
smith indorsed the note for $125 plaintiff finance company 
which had provided forms for the note and the conditional sales 
contract. Also the finance company had investigated Martin’s 
credit and had designated its office the place payment 
the note. had paid Highsmith for the note but had re- 
tained the $125 purchase price until Martin had made all the 
Martin, however, refused make any payments 
because the freezer did not operate correctly. When plaintiff 
sued Martin the note, the court, affirming lower court 
ruled that the finance company was not innocent 
vurchaser the note since had for all intents and purposes 
been the transaction. Mutual Finance Martin 
al., Court Florida, So. 649. The opinion 
the court follows: 


NOTE—Por similar decisions see Digest (Fifth Edition) §629. 
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DREW, J—On July 1949, one Highsmith, appliance 
dealer Homeland, Florida, sold Tyler Deep Freezer and meat saw 
Martin, doing business Martin’s Grocery (appellee here, de- 
fendant below, and whom shall hereafter refer Martin). 
the same day the parties entered into conditional sale agreement and 
Martin executed promissory note attached said conditional sale 
agreement perforations, said note being the principal sum 
$1405.68, payable monthly. The note was for the balance due the 
equipment. the following day the conditional sale agreement and 
promissory note were assigned and endorsed, respectively, High- 
smith Mutual Finance Company (appellant here, plaintiff below and 
hereafter called the finance company) for the sum $1255. 

February 10, 1950, part the promissory note above referred 
having been paid, the finance company filed its complaint the 
lower court seeking judgment against Martin for the amount thereof, 
interest, attorneys’ fees and costs. Martin answered alleging, among 
other things, that the finance company was not the holder due course 
the note and that because the deep freezer was not represented and 
was wholly valueless for the purposes was sold Martin, there was 
failure consideration the original transaction, which resulted 
the execution the note. 

result two pre-trial conferences and the highly commendable 
efforts and co-operation the attorneys representing the respective 
parties simplifying the issues, the following facts were agreed and 
are incorporated the record: 


That the note sued negotiaple instrument under the laws 
Florida. 

(a) That the promissory note was executed secure the balance 
due the freezer and saw. 

(b) That the price the freezer was $1495, the saw $390, carrying 
charges $150.68 and that Martin paid $625 cash time closing, 
leaving balance due $1405.68. 

(c) That the note and conditional sale agreement were executed 
concurrently and part the same transaction. 

(3) The finance company admits that prepared and furnished 
Highsmith the printed forms for the conditional sale agree- 
ment and promissory note described the pleadings herein; that said 
printed forms designate the finance company the specific assignee 
said conditional sale contract and note, and shows its name bold 
type the top and throughout the body said contract and note; 
that the finance company’s office designated place payment 
said contract and note; that the day before said transaction took 
place, the finance company investigated Martin’s credit standing, ap- 
proved the terms of, and agreed purchase the contract and note in- 
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volved herein the event the transaction between Martin and 
Highsmith was consummated; that said printed assignments the 
finance company took said contract and note contemporaneously 
purchasing the same from Highsmith the day following the execu- 
tion thereof. 

That the finance company paid Highsmith $1255 for the note 
and conditional sale agreement delivery him $1129.50 cash and 
crediting his (Highsmith’s) reserve account with the finance company 
the balance $125. 50, said sum paid Highsmith upon the 
pletion the payments Martin. 

That the finance company, the extent set forth herein, provided 
financing for the said Highsmith his operation dealer 
“Floor Plan” basis for period commencing June 14, 1946 and termi- 
nating January 24, 1950. The finance company received from the said 
Highsmith total “Floor Plan” notes secured mortgages 
the various articles held for resale the said Highsmith, 
eight which loans were made 1946, four which were made 1947, 
four which were made 1948, one which was made 1949 and 
the last which was made January 24, 1950. 

Subject the specific understanding that not intimated 
suggested that the finance company had any actual knowledge 
information concerning any fraudulent representations failure 
consideration, the finance company admitted that prior the purchase 
said personalty and about July 1949, Martin was approached 
one Luther Keen, who represented himself the lawful agent 
said Highsmith; that said Luther Keen then and there represented 
Martin that said Highsmith desired sell Martin new model 
Tyler Deep Freezer, and that said Highsmith owned stock the finance 
company, which said company would finance said sale. 

That thereafter about July 1949, and before the purchase 
said personalty, said Highsmith personally approached Martin and 
represented him that was authorized Tyler Deep Freezer dealer, 
that said Tyler Deep Freezer offered him for sale Martin was 
the very latest and best model, that was suitable for the keeping 
ice cream display its upper exposed portion, and that was 
efficient for its intended purpose keeping all frozen foods and selling 
them display. 

That all said representation made Martin said Luther 
Keen and said Highsmith were false, were known them false, 
were acted upon and relied upon Martin and about the purchase 
said personalty, his detriment, and that Martin would not have 
purchased said personalty but for said false representations. 

That said Tyler Deep Freezer was and wholly unfit for the purpose 
for which was intended and represented, that said Freezer was and 
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truth and fact old, inefficient, completely outmoded model; 
that has never maintained the necessary temperature required 
its own specifications for its proper and efficient use; that Martin suf- 
fered losses large quantities ice cream and other foods; and 
reason whereof Martin suffered total failure consideration for his 
purchase said Freezer. 

That thereafter reason said fraud and said failure con- 
sideration, and after many unsuccessful attempts said Highsmith 
make said Freezer work, and after the finance company undertook 
make said Freezer work, and failed performing said undertaking 
that Martin about January 15, 1950, gave final notice his re- 
cission said conditional sale agreement, and ceased trying use said 
Freezer; and that Martin therefore owes money the finance 
company. 

December 1949 the finance company, order 
prevent recission said conditional sale agreement, undertook remedy 
the defects said deep freezer and Martin agreed, consideration 
thereof, pay the amount two installments each month until the 
payments became current; that the finance company failed remedy 
said defects and because thereof Martin ceased using said deep freezer, 
rescinded said conditional sale agreement but the finance company 
refused take said freezer back. 

That the deep freezer was value Martin. 

That the finance company relies upon its contention that 
bona fide holder the note, due course, that said note not 
subject the defense fraud and failure consideration. 

After the above facts had been agreed the parties, the lower 
court entered its order finding that genuine issue any material 
fact remained the case and entered summary final judgment finding 
that, and quote verbatim, “under the admitted facts and the law 
the plaintiff Mutual Finance Company, corporation, not holder 
the note due course, and therefore subject the defense fraud 
and failure consideration and allowing credit for the purchase price 
the Tyler Deep Freezer, that there balance due the note.” 
from this final judgment that this appeal prosecuted. 

The Uniform Negotiable Instruments Act was the result many 
years work the part business men, banks, bar associations, jurists, 
and the citizens general. The object sought was produce uniform- 
ity the Country, far possible, the law relating the subject. 
The Act, finally agreed upon, was finished 1896 and, only few 
months later, the Spring 1897, became part the Statute Law 
Florida. now force all the States and Territories the 
United States and the District Columbia. Am.Jur.801. There 
have been few changes the Act since its adoption more than fifty 
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years ago. interesting note that the Sections the Act primarily 
involved here are viz: 


Section 674.59, F.S.A., which reads: 

holder due course holds the instrument free from any 
defect title prior parties, and free from defenses available 
parties among themselves, and may enforce payment the 
instrument for the full amount thereof against all parties liable 
thereon.” 


Section 674.54, F.S.A., which reads: 
holder due course holder who has taken the instrument 
the following conditions: 


“(1) That complete and regular upon its face; 

That became the holder before was overdue, and 
without notice that had been previously dishonored, such was 
the fact; 

That took good faith and for value; 

“(4) That the time was negotiated him had 
notice any infirmity the instrument defect the title 
the person negotiating it.” 


Section 674.58, F.S.A., which reads: 
“To constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the 
instrument amounted bad faith.” 

have never been amended any respect since the original Act. Chapter 

4524, Acts 1897, was adopted. 

The question presented this appeal whether, under the ad- 
mitted facts stated above, the finance company was bona fide 
holder due course Martin’s note under the provisions the Nego- 
tiable Instruments Law above quoted, and, therefore, not subject 
personal defenses interposed Martin. 


This proposition has not heretofore been answered this Court. 
examination the authorities reveals sharp conflict the de- 
cisions. some States the rule that suit note executed 
concurrently with and part the conditional sale agreement retain 
title contract similar instrument, personal defenses, such fraud 
failure consideration may interposed. this point 
view are Von Nordheim Cornelius, 129 Neb. 719, 262 N.W. 832; 
Federal Credit Bureau, Inc. Zelkor Dining Car Corporation, 238 App. 
Div. 264 N.Y.S. 723; Todd State Bank, 182 Iowa 276, 165 N.W. 
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A.L.R. 791; State National Bank Paso, Tex. Cantrell, 
N.M. 143 592, 152 A.L.R. 1216. 


the other hand, many respectable authorities take entirely 
different viewpoint. They hold that under such circumstances personal 
defenses are not available the maker the note. See Thal Credit 
Alliance Corp., App.D.C. 328, F.2d 212, 100 A.L.R. Com- 
mercial Credit Co. McDonough Co., 238 Mass. 73, 180 N.E. 179; 
Northwestern Finance Co. Crouch, 258 Mich. 411, 242 N.W. 771; 
B.A.C. Corporation Cirucci, 131 N.J.L. 93, 36; Motor Finance 
Corporation Huntsberger, 116 Ohio St. 317, 156 N.E. 111; Shawano 
Finance Corporation Julius, 214 Wis. 637, 254 N.W. 355. Also see 
the annotations A.L.R. Vol. 100, page Vol. 128, page 
Vol. 152, page 1222. 


far negotiability concerned, see reason why the con- 
current execution retain title contract, conditional sale agreement, 
similar instrument, along with promissory note for the balance 
the purchase price personal property, should enter into the picture, 
any way affect any the characteristics the note which give 
commercial value. have held Voges Ward, Fla. 304, 123 
So. 785; Fowler Industrial Acceptance Corp., 101 Fla. 259, So. 60; 
Robertson Northern Motor Securties Co., 105 Fla. 644, 142 So. 226. 
Nor see that makes any difference whether the note executed 
simultaneously separate piece paper attached the con- 
ditional sale agreement retain title contract perforations. 


have carefully examined the many cases dealing with this matter 
the light modern conditions and are not accord with either 
the rules which have previously mentioned. think, far 
the admitted facts this case are concerned, that the better rule that 
approved Commercial Credit Co. Childs, 199 Ark. 1073, S.W.2d 
260-261, 128 A.L.R. 726, wherein the Arkansas Court said: 


The note and contract are attached and constitute one 
instrument covering agreement the sale and purchase the 
automobile question. ... The note, contract and assignment 
were all executed and signed the same day. The instrument was 
prepared and delivered the Arkansas Motors, Inc., appellant 
used the sale and purchase cars. Appellant financed 
the deal. 


“We think appellant was closely connected with the entire 
transaction with the deal that can not heard say that it, 
good faith, was innocent purchaser the instrument for value 
before Rather than being purchaser the instru- 
ment after its execution was all intents and purposes party 
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the agreement and instrument from the 
phasis supplied.) 

For interesting analysis and discussion the above decision 
see Harvard Law Review, 1200. See also Commercial Credit Corp. 
Orange County Machine Works, Cal.2d 766, 214 P.2d 819, 822, 
where the Supreme Court California said: 


“When finance company actively participates transaction 
this type from its inception, counseling and aiding the future 
vendor-payee, cannot regarded holder due course the 
note given the transaction and the defense failure considera- 
tion may properly maintained. Machine Works never obtained 
the press for which bargained and, against Commercial, there 
more obligation upon pay the note than there pay 
the installments specified the contract.” 


paraphrase the last sentence the above quotation fit the 
instant case, “Martin never obtained the deep freezer bargained for, 
and, against the finance company there more obligation upon 
him pay the note than there pay the installments specified 
the conditional bill sale.” 

therefore hold that under the facts shown this record the 
finance company had such notice the note’s infirmity contem- 
plated under Section 674.54 (4), and that the defenses interposed 
Martin were proper and lawful defenses the action. 

The argument has been advanced appellant that this cause should 
reversed and that this Court should hold the finance company 
holder due course the note and that personal defenses are un- 
available against it. Appellant says that unless this done “will 
destroy the long established precedent the State Florida and 
thereby seriously affect certain mode transacting business adopted 
throughout the State reliance may that our holding 
here will require some changes business methods and will impose 
greater burden the finance companies. think the buyer— 
Mr. Mrs. General Public—should have some protection somewhere 
along the line. believe the finance company better able bear 
the risk the dealer’s insolvency than the buyer and far better 
position protect his interests against unscrupulous 
dealers. Even this case the record shows that the finance company 
retained from the purchase price the note and conditional sale agree- 
ment the sum $125 “to paid Highsmith upon the completion 
the payments Martin.” Obviously was retained protect 
the finance company against loss the note. 

this opinion imposes great burdens finance companies 
potent argument favor rule which will afford protection the 
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general buying public against unscrupulous dealers personal property. 
See Buffalo Industrial Bank DeMarzio, 162 Misc. 742, 296 
Industrial Loan Trust Co. Bell, 300 502, N.E.2d 
Taylor Atlas Security Co., 218 Mo.App. 282, 249 S.W. 746; 
United States Hansett, C., F.Supp. 455. 

For the reasons herein stated the judgment the lower court 

Affirmed. 

SEBRING, Acting Chief Justice, and ROBERTS and MATHEWS, 
JJ., concur. 


Bank Upheld Refusing Payment Under 
Irrevocable Letter Credit Where Neces- 
sary Documents Not Presented With Draft 


Defendant, New York bank, confirmed irrevocable 
letter credit open foreign bank favor plaintiff. 
one transaction under this arrangement defendant received 
the necessary shipping documents and honored plaintiff’s draft 
according the terms the letter. Later plaintiff presented 
second draft and explained that additional payment was 
due since had erroneously discounted from the sales 
price the merchandise previously shipped. this time 
additional bill lading insurance certificates were pre- 
sented with the draft. Defendant cabled the foreign 
bank for permission make payment but this was refused. 

When plaintiff brought suit against the defendant bank 
the court ruled defendant was entirely within its rights 
refusing payment even though plaintiff had performed all the 
terms its sales contract since the proper documents had not 
heen presented with the second draft. North Woods Paper 
Mills. Limited National City Bank New York, Supreme 
Court New York, 121 N.Y.S. The opinion the 
court follows: 


EAGER, J—This action plaintiff, North Woods Paper 
Mills, Limited, recover upon letter credit confirmed the 
defendant bank favor the plaintiff, and the defendant bank has 
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moved for summary judgment dismissing the complaint. appears 
that Empreza Primier Janeiro, newspaper publishing company 
Portugal, seeking purchase newsprint from the plaintiff, opened 
credit with Banco Borges and Irmao (herein called “Banco”), bank- 
ing corporation Portugal, requesting that open irrevocable letter 
credit for sum sums not exceeding $128,000 favor the 
plaintiff. This information was communicated the defendant which 
correspondent bank Banco, located New York City. The de- 
fendant thereupon confirmed the letter credit upon which the suit 
brought, and thereby undertook that would honor all drafts drawn 
plaintiff accordance with the letter credit, not exceeding said 
sum, presented before certain date and accompanied 
certain specified documents, including bills lading marked “on 
board,” commercial invoices, insurance certificate and consular cargo 
declaration. Partial shipments the newsprint were originally not 
allowed but the letter credit was amended, consent all the 
parties thereto, allow “part shipments, goods shipped fifty 
per cent April, fifty per cent August acceptable” and expiration date 
was extended August 1952. 


Pursuant the letter credit, plaintiff presented sight draft 
April 29, 1952, the amount $62,471,30, representing payment for 
the first shipment newsprint, together with the proper documents. 
This draft was paid May which date the documents were 
released Banco the defendant, which also debited Banco’s account 
the amount $62,471.30. 

August 1952, second draft, this one the amount $56,- 
186.98, was drawn the plaintiff cover the second shipment. 
was presented the defendant, and the latter, upon receiving the 
proper documents, honored this second draft well, debiting Banco’s 
account with the specified amount and releasing the documents. Under 
date August 1952, however, plaintiff made claim letter 
additional amount $2,957.21, claimed balance owing 
account the second shipment goods, the plaintiff stating that 
presenting the original draft for the second shipment, had erroneously 
discounted from the sales price. The letter requested that defend- 
ant inform Banco that was making formal request for the additional 
amount. The defendant cabled Banco for authorization pay the 
additional amount. The plaintiff avers and, therefore, must as- 
sumed this motion that the plaintiff did present defendant draft 
for the additional amount together with corrected commercial and con- 
sular invoices, and revised certificate origin which reflected in- 
crease the valuation the shipment include the additional amount, 
but appears that plaintiff failed present new bill lading 
new insurance certificate. The goods were fact the high seas 
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that time. the 19th August, defendant was informed Banco 
that authorization pay the additional amount was refused. There- 
after, defendant returned the corrected documents and refused pay- 
ment the additional amount. Finally, this action was brought 
recover such amount. 

The confirmed letter credit was, terms, irrevocable and 
claims that has reasonably complied with the terms thereof entitling 
recover the amount the alleged additional draft representing the 
shortage the original draft for the shipment, or, any event, that 
there estoppel preventing defendant from asserting non-compli- 
ance. was bill lading certificate presented 
connection with the additional draft. The plaintiff claims that could 
not and was not required present second bill lading inasmuch 
had presented one connection with the original draft and inasmuch 
the time the presentation the additional draft, the goods were 
board ship and the high seas. any event, the plaintiff con- 
tends that the defendant may not, this action, urge defense the 
failure present bill lading and insurance certificate with the addi- 
tional draft, inasmuch defendant had based its refusal honor the 
draft solely upon the failure Banco authorize the payment. 
this connection, plaintiff relies upon the case Maurice O’Meara Co. 
Nat. Park Bank, 239 N.Y. 386, 146 N.E. 636, A.L.R 747, 
holding that bank which refuses honor draft drawn under letter 
credit issued estopped after litigation advance further 
different reasons than those first given for its refusal honor the draft. 
See also, Banks and Banking, 182, 396; Lamborn 
Cleveland Trust Co., Cir., F.2d 46. 


general rule that bank which confirms issues 
irrevocable letter credit thereby assumes obligation honor all 
drafts the beneficiary presented compliance with the letter credit. 
clear, however, that the promise the bank, virtue letter 
credit such involved this case, not absolute promise 
pay certain sum the beneficiary but promise pay not exceed- 
ing certain sum upon the latter’s drafts sight provided the drafts 
are accompanied certain documents, and provided the drafts are 
presented before the expiration date specified the letter credit. 
See, Lamborn National Park Bank New York, 240 N.Y. 520, 
148 N.E. 664; Maurice O’Meara Co. Nat. Park Bank, supra. There 
is, transaction such this, promise the part the bank 
pay such the purchase price the the plaintiff 
seller, and the obligation the bank entirely independent and sep- 
arate from the contract sale between the plaintiff and the buyer. 
See, Maurice O’Meara Co. National Park Bank, supra; Imbrie 
Nagase Co., 196 App.Div. 380, 187 N.Y.S. 692; Laudisi American 
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Exch. Nat. Bank, 239 N.Y. 234, 146 N.E. 347; Doelger Battery 
Park Nat. Bank, 201 App.Div. 515, 194 N.Y.S. 582; Kingdom 
Sweden Trust Co., 197 Misc. 431, 779. The bank 
was not guarantor payment the agreed price, and the measure 
its obligation found the terms the letter credit. 

The plaintiff beneficiary the letter credit was bound 
comply strictly with its terms and conditions. absence such 
compliance, there would liability the part the defendant 
bank. See, C.J.S., Banks and Banking, 178, page 390; 
Lake Shore Banking Trust Co., 196 App.Div. 504, 188 N.Y.S. 162, af- 
firmed 231 N.Y. 616, N.E. 911; Anglo-South American Trust Co. 
Uhe, 261 N.Y. 150, 184 N.E. 741; Samuel Kronman Co. Public 
Nat. Bank New York, 218 App.Div. 624, 218 N.Y.S. 616. The rule 
that where the draft presented bank honored under letter 
credit issued not accompanied documents accordance 
with the specifications the letter credit, the bank justified 
refusing honor the draft even though the beneficiary has fully per- 
formed his obligations under the sales contract entitling him payment 
the sales price the buyer. Banks and Banking, 178, 
page 389, citing among other cases, Ernesto Foglino Co. Webster, 
217 App. Div. 282, 216 225, modified other grounds, 244 

satisfactorily appears that there was compliance plaintiff 
with the terms the letter credit entitling recover the amount 
the additional draft for the alleged balance owing account the 
purchase price for the particular shipment goods. And the court 
unable along with the contention the plaintiff that the de- 
fendant estopped from urging such non-compliance. This, because the 
ground advanced defendant for dishonoring the second draft, namely, 
that its corresponding bank (Banco) would not authorize its payment, 
not inconsistent with its position now taken that the plaintiff did not 
comply with the terms the letter credit entitling payment 
such draft. fact, the plaintiff, taking with the defendant the 
matter payment the additional amount for the particular shipment, 
for which amount claims have presented this additional draft, did not 
purport proceed strictly accordance with the terms and conditions 
the letter credit. Therefore, the defendant was not called upon 
state that relied upon non-compliance with its terms and conditions, 
upon failure comply with particular provisions thereof. The 


plaintiff proceeded means letter claiming error deducting 


from the amount the invoices originally presented, enclosed new in- 
voices, and made “request that you cable your correspondents 
Portugal informing them that have made formal request for payment 
the additional amount $2957.21.” The letter further stated that 
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“We expect that the Bank Portugal will authorize you make pay- 
ment for this amount. Cable expenses are for our account.” Therefore, 
upon the defendant’s following good faith suggestion, the 
communication plaintiff that defendant had received word that the 
additional payment was not authorized, does not estop the defendant 
from urging any ground defense may have consistent with and sup- 
porting the claim its corresponding bank, that the additional draft 
should not paid. 


Assuming, arguendo, that there substance the claim 
that, except waived defendant, the plaintiff did, fact, present 
such amended documents and amended additional draft 
comply with the terms the letter credit, this court the opinion 
that the rejection the same and the defendant’s refusal pay the 
draft was justified. Under the express terms the Uniform Customs 
and Practice for Commercial Documentary Credits fixed the Thir- 
teenth Congress the International Chamber Commerce (Article 
43), applicable the term the letter credit this transaction, 
the bank had the right refuse documents, its judgment, they are 
presented “with undue delay.” provision, the opinion 
the court, gave the defendant the absolute right reject 
tender amended documents made some time after the goods were 
the high seas and after defendant had made payment upon the original 
documents and released its corresponding bank. The 
defendant had the right consider the transaction closed, and was 
not bound accept amended documents. 


the doctrine estoppel applied the case, would 
seem properly applied defeat recovery plaintiff. clear 
that the error the amount the original draft and the documents 
accompanying the same was the mistake the plaintiff. The defendant 
was not bound know the terms the contract between the plaintiff 
and the buyer, and was not its duty discover the mistake. had 
right rely upon the correctness the draft and documents originally 
presented. Therefore, when paid such draft and released the docu- 
ments its corresponding bank appertaining the particular shipment, 
may said have changed its position reliance upon implied 
representation the plaintiff that the payment made was full its 
liability for the final shipment covered the letter credit. Then, 
when further consider that was the suggestion the plaintiff 
that the defendant cabled its corresponding bank for authorization 
pay the additional draft, and received express direction that was 
not authorized, may also reasonably said that the defendant has 
now been placed unfavorable position the mistake and follow- 
ing suggestions plaintiff. The defendant has clearly been prejudiced 
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the action and conduct the plaintiff that thereby its right 
reimbursement for recovery herein would seriously jeopardized. 
any event, there has been compliance with the terms the 
letter credit entitling plaintiff recover, the motion defendant 
for judgment granted. 
Submit order notice. 


Registration Government Bonds 
Conclusively Determines Ownership 


When the owner certain government Series bonds was 
seriously ill gave some the bonds his brother saying 
they were gift the owner didn’t recover. When the owner 
died two years later his executor claimed the bonds part 
his estate ground that effective gift the bonds had been 
made. ‘The court ruled favor the executor. When gov- 
ernment bonds are bought the purchaser agrees abide 
applicable treasury regulations and those regulations state 
that the form registration will considered conclusive 
ownership. Since the bonds were the deceased owner’s name 
the time his death, they are considered part his 
estate. Nelson Wheeler, Supreme Court Montana, 256 
1080. The opinion the court follows: 


BOTTOMLY, J.—This appeal Axel Nelson, executor, from 
judgment dated March 21, 1951, and filed March 27, 1951, favor 
defendant, Howard Wheeler. 


The question presented this appeal concerns the ownership 
certain United States savings bonds, series the value thereof. Said 
bonds were issued and registered the name Alpheus Wheeler, 
only. 

appears from the record that Alpheus Wheeler Fairview, 
Richland county, Montana, had conducted mixed farming business 
and had accumulated considerable property, both real and personal. 
Sometime the spring 1947 had been and out the hospital 
Miles City, stopping times with his half-brother, Howard 
Wheeler, the defendant herein, and his wife, Clara Wheeler. carried 
his belongings suitcase and hand bag. Apparently sometime 
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the spring returned the hospital Miles City, suffering 
from kidney disease, although there was medical testimony what- 
ever introduced the proceeding. All the evidence regard the 
physical condition and occurrences appertaining deceased was given 
lay witnesses. 


Prior November 1947, deceased had undergone two amputations 
upon one his legs. the contention the defendant, Howard 
Wheeler, that about November 1947, while Howard and his 
wife were visiting Alpheus the hospital Miles City, and just before 
visiting time was up, fellow railroader friend Howard’s, the name 
Alvin Tuelke, ambulatory patient, came into the room and 
Howard introduced him Alpheus; that while they were still talking 
Alpheus handed Howard envelope and said, “If don’t get well, 
this for you,” words that effect. The envelope contained United 
States savings bonds, series all registered the name said Alpheus 
Wheeler only, issued the years 1945 and 1946, and maturity 
denomination two $1,000, two $200 and six $100, total maturity 
value $3,000. Defendant contends that the transaction, being vol- 
untary Alpheus Wheeler’s part and while the donor was suffering 
from disease from which finally died, gift mortis was con- 
summated. The defendant further contends that upon the death 
Alpheus, the title the bonds passed the defendant, Howard 
Wheeler, and that became the sole owner thereof. 


Plaintiff Axel Nelson, administrator, contends that United States 
Treasury savings bonds, series under the contract and regulations 
pertaining thereto cannot transferred gift causa mortis; that 
the trial court erred holding the contrary; that erred holding 
decedent during his lifetime made valid gift the bonds 
and that erred failing hold that gift was fact attempted, 
same was revoked the decedent’s subsequent testamentary dis- 
position all his property. apparent that event would the 
title the bonds pass until the death Alpheus Wheeler. 


The record shows that decedent’s deposit box there were other 
United States savings bonds, made out the name both Alpheus 
and Howard Wheeler; the defendant could not remember how many 
but they were issued the years 1945 and 1946. During the latter part 
1947 and 1948 Alpheus Wheeler was again and out the 
hospital Miles City and was patient the hospital Billings, 
and the hospital Sidney. 


November 1948, Alpheus Wheeler executed his last will 
due testamentary form, nominating and appointing therein his 
executor Axel Nelson, the plaintiff herein. Thereafter and June 16, 
1949, Alpheus Wheeler died. His will was admitted probate 
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order the court dated July 13, 1949, and letters testamentary issued 
Axel Nelson the same date. Thereafter Axel Nelson duly quali- 
fied such executor and entered upon his duties such executor 
and all times since and now the duly qualified and acting executor 
the will and estate Alpheus Wheeler, deceased. 

about February 1950, Axel Nelson, executor, discovered 
that United States savings bonds, series described his complaint 
and the judgment entered therein, were the possession defendant 
Howard Wheeler. Said bonds were the name 
Wheeler only. about the 9th day February 1950 demand was 
made Howard Wheeler for the possession said bonds, but de- 
fendant refused deliver them. 

This suit was thereupon instituted the executor recover the 
bonds the value thereof part the assets the estate. The 
trial the issues had before the court without jury resulted 
judgment for defendant, the court finding that decedent had made 
valid and complete gift causa mortis the bonds. 

The record shows that year after decedent alleged have given 
the bonds defendant, decedent duly made, executed, declared and 
published his last will and testament wherein provided for the 
disposition all his property, follows: 

“I, Alpheus Wheeler Fairview, Montana, being sound 
mind and legally competent, make and publish last will 
follows: 


give, devise and bequeath half-brother, Howard 
Wheeler, Miles City, Montana, the sum $100.00. 

give, devise and bequeath Clara Wheeler, wife Howard 
Wheeler, Miles City, Montana, the sum $200.00. 

give, devise, and bequeath May Wheeler Fairview, 
Montana, the sum $1000.00. 

give, devise and bequeath Biehl Fairview, Mont- 
ana, the sum $300.00. 

give, devise and bequeath John Kaufman Glendive, 
Montana, the sum $500.00. 


give, devise and bequeath Poff and Wilma Poff, his 
wife, Sidney, Montana, equal shares the survivor thereof, 
all cattle and the increase the proceeds therefrom which 
are branded O-V the left shoulder, which cattle are the 
Poff Ranch Richland County, Montana. 

give, devise and bequeath all the rest, residue and remainder 
property the Montana Children’s Home and Hospital 
Helena, Montana. 
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nominate and appoint Alex Nelson Sidney, Montana, the 
Executor this Will serve without bond all times and 
shall have full power and authority sell, lease, exchange, mort- 
gage, otherwise handle dispose property might 
have done living, and full authority given execute such 
instruments may proper required for any such purpose, 
and the event sale real personal property, the executor 
shall have full power sell public private sale, with with- 
out notice for cash terms and such prices may de- 
termine without any order any Court Judge and without 
bond. 


revoke all prior wills. 


“Witness hand and seal Miles City, Montana, this 3rd 
day November, 1948. 
Wheeler (Seal)” 
(Duly subscribed two attesting witnesses.) 


revealing note that here the deceased made his solemn 
testamentary disposition six specific bequests and then his re- 
siduary clause devised and bequeathed all the rest, residue and re- 
mainder his property the Montana Children’s Home and Hospital. 


the time making his last will Alpheus Wheeler was the legal 
and equitable owner the bonds question, much was 
owner any other his property. The mere fact, fact, that 
gave the physical possession and custody the bonds the de- 
fendant did not alter his legal and equitable title and ownership. The 
defendant could not exercise any right ownership them; was 
only the custodian thereof. 


Apart from the foregoing, the ownership these bonds turns upon 
the proper application settled rules the law contracts. There 
here contract between the deceased and his government, the 
terms which the deceased, registered owner, acquires the right 
have the bonds paid only accordance with the regulations under which 
the government issued them him and reciprocally bound 
dispose his claim against the United States only the regulations 
provide. 


There question but that these bonds could have been reissued 
any time during Alpheus’ lifetime naming Howard Wheeler 
beneficiary, the bonds could have been issued Howard Wheeler 
individually such had been the wish the registered owner thereof, 
and this way the full title and ownership could have been conveyed 
Howard Wheeler. The latter testified that while possession 
the bonds noted before Alpheus’ death that the bonds were issued 
the name Alpheus Wheeler only, but did not think necessary 
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say anything Alpheus about it. Howard took steps have 
the bonds reissued conform with the requirements the 
contract. 

Alpheus Wheeler, being the registered owner the bonds, was 
the legal and equitable owner thereof all times until the instant 
his death. Even there were attempted gift causa mortis Novem- 
ber 1949, Alpheus Wheeler could any time before his death 
revoke it. his last will which duly executed November 1948, 
after making six specific bequests, devised and bequeathed all the 
rest, residue and remainder his property. 

These bonds were issued under authority 757c. 
The treasury regulations were promulgated under this authority and 
have the force and effect federal law. United States Birdsall, 233 
US. 223, S.Ct. 512, L.Ed. 930; United States Janowitz, 257 
US. 42, S.Ct. 40, L.Ed. 120; Warren United States, 
634, certiorari denied 281 U.S. 739, S.Ct. 346, L.Ed. 1154. 
state law can vary the terms federal obligations derogate from 
their full enforcibility. See Franklin Washington Trust Co. Beltram, 
11, A.2d 854, 856; Irvine Marshall, How.558, 
L.Ed. 994; Ruddy Rossi, 248 U.S. 104, S.Ct. 46, L.Ed. 148, 
A.L.R. 843. 

Our Federal Constitution gives Congress the power borrow 
money the credit the United States, U.S.Const. art. cl. 
and “To make all Laws which shall necessary and proper for carry- 
ing into Execution” this power, U.S.Const. art. cl. 18; and espe- 
cially should observe Article VI, clause which provides: “This 
Constitution, and the Laws the United States which shall made 
Pursuance thereof shall the supreme Law the Land; and 
the Judges every State shall bound thereby, anything the 
Constitution Laws any State the Contrary notwithstanding.” 
The supremacy the federal law such matters has been established 
many decisions. Compare: Foulston, 169 Kan.372, 219 
P.2d 388; Franklin Washington Trust Co. Beltram, supra. Harvey 
Rackliffe, 141 Me. 169, 455, 161 A.L.R. 296, and cases 
therein cited; Bartlett, D.C., F.Supp. 514; United States 
Janowitz, 257 U.S. 42, S.Ct. 40, L.Ed. 120; Maryland Casualty 
Co. United States, 251 U.S. 342, S.Ct. 155, L.Ed. 297; Am.Jur., 

The federal treasury’s regulations the date and under which the 
bonds question were issued are the law the case and such law 
part the contract. These treasury regulations are contained 
530, sixth revision, Code Federal Regulations, Title 31, 
315.1 inclusive, issued under Stat. U.S.C.A. 757c. 
Section $15.2 provides part: “United States Savings Bonds are 
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issued only registered form. The form registration used must 
express the actual ownership and interest the bond will 
considered conclusive such ownership and interest.” The 
regulations further provide that the bonds are not transferable, may 
not hypothecated pledged and are payable only the owner 
owners named thereon, except case disability death the 
owner. 315.11.) Upon the death the owner, the bonds will 
considered belonging his estate, and will paid the duly 
authorized representative the estate or, upon his request, will 
reissued the names the persons entitled share the estate, but 
any event only accordance with the provisions the regulations. 
$15.47.) 


“Bonds series may registered (1) the name one 
person ... (2) the names two persons the alternative 
co-owners (8) the name person, payable death 


apparent from the regulations and clearly the intention the 
law that “E” savings bonds shall not transferable except strict 
compliance with the requirement registration. Thus following 
the requirements registration gift, gift trust, gift effective 
death, may made. 


The non-transferability the bonds was security for both the 
registered owner and our government, and this court has power 
waive any requirement rewrite the contract. Compare: 
Estate Wallace, 266 500; Hartman’s Estate, Pa.Dist. 
Co. 272; Saper Sussman, 185 Misc. 277, 377; 
Deyo’s Estate, 180 Misc. 32, N.Y.S.2d 379; Moore’s Administrator 
Marshall, 302 Ky. 729, 196 S.W.2d 369, 168 A.L.R. 241. 


hold that gift causa mortis these bonds valid would require 
this court set aside the federal law and substitute the state law. 
This may not under our oath, U.S.Const., Art. VI, cl. and the 
supremacy clause our Federal Constitution, Art. VI, cl. supra, 
and because the supremacy federal law state law rule has 
application the contract consummated the issuance such 
bonds. Lemon Foulston, supra. 


There not abrogation any state law relative inheritance 
passing title property, but there necessity the recognition 
the supremacy the federal law matter relating the bor- 
rowing power Congress, and the necessity uniform procedure 
relating federal savings bonds all states, and state statute 
rule law may stand the way enforcing the applicable federal law 
embodied the contract made. 

The regulations make clear the steps taken establishing 
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the right the bonds their proceeds through the regular admin- 
istration estates and the probate wills. While gifts other securi- 
ties and property causa mortis are recognized valid many instances 
under proper proof under state law, the disposition United States 
savings bonds must administered under federal law. seems quite 
clear that the law under which these bonds were issued makes regis- 
tration the sole evidence ownership with the one exception the 
regulations, Code Fed. Regs. 315.47, supra, recognizing the formal 
procedures for the administration estates. necessarily follows, and 
hold, that United States savings bonds, series are not subject 
gift causa mortis; that Alpheus Wheeler was the owner thereof 
the time his death; and that his executor entitled their pos- 
session and custody under the terms their registration. See Moore’s 
Administrator Marshall, 302 Ky. 729, 196 S.W.2d 369, 168 A.L.R. 241. 
Compare: Fidelity Union Trust Co. Tezyk, N.J.Eq. 316, 
105; Fidelity Union Trust Co. Tezyk, 140 474, 26, 
173 A.L.R. 546; Weeks Johnson, Me., A.2d 416; Lemon Foulston, 
supra; Owens’ Estate, 177 Misc. 1006, N.Y.S.2d 747, 750; 
Bartlett, D.C., F.Supp. 514; Ballard’s Estate, 161 Misc. 785, 
293 31. 

section the regulations dealing with creditor’s rights, bank- 
ruptcy, receivers insolvents and divorce decrees, provision was made 
for the determination judgment decree court competent 
jurisdiction for transfer operation law. These provisions plainly 
contemplate proceedings involving the bankruptcy the registered 
owner assignments for the benefit his creditors, and divorce decrees. 
exception, however, was made which precluded any decree de- 
termination court upon action proceeding instituted for the 
purpose giving effect attempted transfer the owner. 

The judgment reversed and the cause remanded with directions 
enter judgment for Axel Nelson, executor the estate Alpheus 
Wheeler, deceased, conformity with the prayer his complaint. 

ADAIR, and FREEBOURN and ANDERSON, concur. 


Holder Due Course Prevails Over 
Assignee Account Receivable 


Transit Company assigned its accounts receivable 
plaintiff who permitted Transit collect certain account 
agent. Transit received check payment the 
account but instead turning over plaintiff endorsed 
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its landlord payment for rent and electricity. When 
plaintiff brought suit recover the proceeds the check from 
the landlord the court ruled that the latter was holder due 
course and thus entitled keep the money. Plaintiff was 
not position cut off the landlord’s rights since notice 
the assignment had been given and since Transit had been 
permitted collect the account plaintiff’s agent. Guttman 
Whitehall Imp. Corp., Appellate Division, New York 
Supreme Court, 120 N.Y.S. 786. The opinion the 
court follows: 


CALLAHAN, J.—Transit Packaging Warehousing Corporation, 
tenant the defendant, owed $950.37 for rent and electricity. 
February 1950, Transit gave the defendant check duly endorsed, 
which Transit had received from its customer, Aluminum Corporation 
Canada. The check was drawn the sum $975, and the defendant 
returned the difference $24.63 Transit cash. The check was paid 
the defendant due course. Some time later the plaintiff brought 
this action establish that the defendant held the monies received 
the check trust for the plaintiff. 


The plaintiff has been awarded summary judgment for $975, plus 
interest. think that this was error. 

The plaintiff was the assignee accounts receivable Transit, in- 
cluding the indebtedness $975 owing Aluminum the assignor. 
notice the assignment, however, had ever been given either 
Aluminum the defendant. The assignee permitted the assignor 
collect the assigned accounts its own name and agent behalf 
the assignee. 


The Special Term ruled that the defendant got title the check, 
but held that the check was the means diverting monies belonging 
the plaintiff, the proceeds the check could not retained the 
defendant against the plaintiff, who was the true owner and not 
party the check. 

find, however, that the defendant took the check under circum- 
stances making holder due course, and that should not de- 
prived the rights conferred upon such holder the Negotiable In- 
struments Law. Further, the plaintiff assignee Transit’s accounts 
receivable was not position cut off the defendant’s rights. The 
plaintiff failed give notice the assignment and permitted the as- 
signor collect the Aluminum account his agent. the circum- 
stances this case the defendant bona fide purchaser the check 
acquired good title the instrument from the agent even against 
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the true owner, Broad Lackawanna Realty Co. Breitung, 239 
154, 145 915; Wilson Rocke, 642. check has value 
except terms its proceeds, and hold that the defendant had title 
the check, but not its proceeds, would impair, not destroy, the 
benefits negotiability. The defendant did not receive mere assign- 
ment monies belonging the plaintiff, but negotiable instrument 
with the right holder due course. 


The judgment appealed from should reversed, with costs and 
disbursements, the motion for summary judgment denied and 
the motion the defendant for summary judgment its favor granted. 

Judgment unanimously reversed with costs the appellant, plain- 
motion for summary judgment denied and defendant’s motion for 
summary judgment its favor granted. 

Order filed. 

All concur. 


Payee Excused from Giving Immediate 
Notice Dishonor 


depositor petitioned for arrangement under the 
Federal Bankruptcy Act and the Bankruptcy Court enjoined 
all depositor’s creditors from taking steps collect money 
due them, pending the arrangement proceeding. After the 
court order, the depositor opened new account its regular 
bank, the account being labeled “Debtor Possession.” Some 
time later the bank erroneously honored note made and en- 
dorsed before the court order depositor’s manager. When 
the mistake was discovered, the bank notified the payee who 
refused refund the payment the grounds that the bank’s 
mistake had prevented him from giving timely notice dis- 
honor the endorser. The court ruled the money had 
refunded the bank since the payee was excused from giv- 
ing immediate notice dishonor under the Negoti- 
able Instruments Law which excuses delay giving such 
notice when caused circumstances beyond the control 
the holder and not imputable his default, misconduct 


negligence. Also the court indicated that the payee could 


NOTE—For similar decisions see Digest (Fifth Edition) §1047. 
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have bound the endorser the note giving him notice 
the bank’s dishonor soon the cause the delay ceased, 
that is, when the bank notified the payee its error. Corn 
Bank Trust Company The Schwab Latex Com- 
pany, Inc., Municipal Court the City New York, June 
26, 1958. 


Payee Decedent’s Check Held General 
Creditor the Estate 


Decedent died before his check had been cashed. bank 
refused payment the check and the Public Administrator 
decedent’s estate rejected the payee’s claim based solely the 
instrument. court held that although death did revoke 
the authority the payee collect from the drawee bank, the 
payee did have valid claim against the estate general 
creditor. was emphasized this case that the payee could 
not collect from the bank because the check was not assign- 
ment decedent’s funds under New York law but that this 
same reason does not prevent the payee from recovering from 
the estate the instrument. 

Under the new Uniform Commercial Code, the payee had 
presented the check within ten days after the drawer’s death, 
the bank could have made payment without liability unless 
party interested the estate had ordered stop payment. 
Kolben’s Estate, Surrogate’s Court, New York County, 120 
N.Y.S. 812. The opinion the court follows: 


FRANKENTHALER, Objection has been interposed the 
rejection the Public Administrator his final accounting claim 
based upon check issued the deceased shortly before his death. 
There was introduced evidence the check, drawn deceased’s name 
the order objectant dated January 1946. was proved that 
objectant had possession the check since its date, that was presented 
the drawee-bank for payment after deceased’s death and that pay- 
ment thereof was refused. The signature was adequately identified 


NOTE—For similar decisions see Digest (Fifth Edition) 284. 
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that deceased. further proof was offered and the Public Adminis- 
trator moved dismiss the objection the ground that the proof 
failed establish any obligation deceased. 


Claimant’s possession the instrument since the date was drawn 
gives rise inference valid and intentional delivery the de- 
ceased drawer. Negotiable Instruments Law, 35; Knauss’ 
Estate, Sur., N.Y.S.2d 828, 830. also presumed that the 
instrument was drawn for valuable consideration, Negotiable Instru- 
ments Law, 50. The sole issue, then, whether objectant may recover 
upon the uncashed check whether must establish obligation 
independent the check. 


Section 111 the Negotiable Instruments Law provides: “The 
drawer drawing the instrument engages that due presentment 
the instrument will accepted and paid, both, according its tenor, 
and that dishonored will pay the amount thereof the 
holder. During the lifetime the drawer the holder un- 
accepted check may sue him upon the instrument the underlying 
obligation both. the procedure required statute hold liable 
the drawer unaccepted check has been properly complied with, the 
statutory obligations the drawer become perfected and the holder 
entitled their enforcement. Due presentment having been made 
objectant herein and the instrument being founded presumably upon 
valuable consideration recovery must allowed accordance with 
the drawer’s covenants. The statute does not provide for the termina- 
tion these obligations reason the drawer’s death and logic 
there basis for relieving him from his promise that event. The 
rights the holder check given for valuable consideration are 
fixed the time delivery and neither subsequent action the drawer 
nor his death can alter these rights. The obligation the drawer 
unaccepted check akin that the maker promissory note and 
has been held that the death the promisor before demand has been 
made does not abrogate his obligations the promisee and the latter 
may recover upon the note from the promisor’s estate, g., Matter 
Seigle’s Estate, 289 N.Y. 300, N.E.2d 809. both situations death 
the maker deemed have effect upon the holder’s right re- 
cover full accordance with the terms his contract. 


Although death does not terminate the drawer’s liability upon the 
instrument, does operate revoke the authority the payee 
collect from the drawee. Compare Matter Gibbons, 234 App.Div. 
158, 254 N.Y.S. 566; Hoffman Union Dime Savings Institutions, 109 
App.Div. 24, N.Y.S. 1045; Garland’s Will, Sur., N.Y.S.2d 442, 
446; cf. Cook Lewis, 172 518; Haefner First National Bank, 
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Ohio App. 293, N.E.2d 489. New York the transfer check 
does not itself operate assignment any part the fund against 
which the instrument drawn, Negotiable Instruments Law, 325; 
check mere order for the payment money and until has been 
accepted certified the payee vested with enforceable rights 
the fund the hands the drawee. Upon the death the drawer 
before the check has been accepted certified, title the funds the 
hands the drawee vests the drawer’s representative. Davids, New 
York Law Wills, Compare McMurray Ennis, City Ct., 
N.Y.S. 698, 700. the holder has vested rights the fund 
may not collect from the drawee and entitled only recovery from 
the drawer’s estate general creditor. Were the holder allowed 
collect from the drawee the full amount the check would thereby 
obtain unfair advantage over other general creditors the estate 
were insolvent, advantage not warranted statute, compare Surro- 
gate’s Court Act, 212, the nature the instrument. See Nego- 
tiable Instruments Law, 325. Hence, although claimant may recover 
from the decedent’s estate upon the check his status that general 
creditor. See Haefner First National Bank, Ohio App. 293, 
N.E.2d 489; Fisher Bagnell, 194 Mo.App. 581, 186 S.W. 1097. 


This examination into the nature the obligations created the 
transfer check was necessitated the conflict among the reported 
decisions this State. Compare Matter Mason’s Estate, 194 Misc. 
308, N.Y.S.2d 232, and Matter Ehler’s Estate, 132 Misc. 910, 231 
16, and Van Ingen’s Will, Sur., 100 N.Y.S.2d 244, 249, and 
Garland’s Will, Sur., N.Y.S.2d 442, 446, and Matter Ludlam’s 
Estate, 158 Misc. 283, 285, 285 N.Y.S. 597, 600, and Pierce’s Will, 
Sur., N.Y.S.2d 778, 779, with Knauss’ Estate, supra, and 
McMurray Ennis, supra. The view contrary that expressed herein 
was succinctly stated Matter Mason’s Estate, supra [194 Misc. 
233]: check mere order for the payment 
money. The authority the payee agent the maker revoked 
the death the maker prior the time the check cashed [citing 
cases]. Consequently, claims against the estate can based 
check itself.” that case the court held that the check was prima facie 
proof the claim evidenced and further testimony was intro- 
duced the claim was allowed the amount the check. This view 
was recently rejected Bakri’s Estate, Sur., 109 N.Y.S.2d 654, 
where was held that check does not itself establish the unpaid 
amount the payee’s claim. 


has been indicated above, this court accord with the view 
that the death the drawer revokes the payee’s authority collect 
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from the drawee; cannot, however, concur the opinion that 
covery may not had from the drawer’s estate upon his statutory 


The decisions the higher courts this state which are relied upon 
deny recovery upon the instrument from the drawer’s estate are not 
point. Thus, Glennan Rochester Trust Safe Deposit Co., 209 
N.Y. 12, 102 N.E. 537, L.R.A., N.S., 302, held that the drawee-bank, 
which paid upon check after the death the drawer without notice 
knowledge such death, not liable the drawer’s estate for the 
amount paid. Although the court stated way dictum that death 
revokes the authority the payee collect from the drawee, con- 
sideration was given the rights the payee against the drawer’s 
estate and the statement not controlling this situation. Fordred 
Seamen’s Savings Bank, Abb.Prac., N.S., 425 and 
Continental Life Ins. Co., N.Y. 325, which hold that the payee 
may not recover from the drawee-bank because check does not operate 
assignment any part the funds the drawer with the drawee 
are likewise not point neither case dealt with the rights the 
payee against the drawer’s estate. 


Matter Mead, Misc. 263, 154 667, affirmed 173 App. 
Div. 982, 159 N.Y.S. 1128, affirmed 221 N.Y. 645, 117 N.E. 1076, 
distinguishable upon other grounds. stated the Reporter the 
Court Appeals, “The sole question this court was the legal 
effect the attempted gift the decedent the executrix repre- 
sented two checks for $20,000 each.” The facts reported the 
Surrogate’s opinion indicate that the alleged donee relied solely upon 
the check and delivery thereof her. The court held that attempted 
gift check not effective until the check cashed the donee. See 
also Curry Powers, N.Y. 212; Harris Clark, N.Y. 93; Matter 
Smither, Hun 632. delivery check does not operate 
assignment, the death the drawer before payment received renders 
the attempted gift incomplete. There could recovery against the 
estate upon the instrument the presumption consideration would 
rebutted the claim gift. seems clear, therefore, that these 
decisions cannot regarded controlling authority with respect the 
rights the payee when the check presumed have been given for 
valuable consideration. Matter Stacey’s Estate, Misc. 88, 152 
717, inapplicable due the peculiar circumstances there presented. 


Thus, the decisions which are frequently cited for the proposition 
that the payee may not recover from the drawer his estate upon the 
check not formulate such principle. the other hand, the pre- 
ponderant weight reasoned authority other jurisdictions supports 
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the conclusion that the payee may recover upon the instrument. Nassano 
Tuolumne County Bank, CalApp. 29; Griffin 
Louisville Trust Co., 312 Ky. 145, 226 S.W.2d 786; Foxworthy Adams, 
136 Ky. 403, 124 S.W. 308; Guild Eastern Trust 
Banking Co., 122 Me. 514, 121 Wood Hubbard’s Estate, 286 
Mich. 444, 282 N.W. 209; Wooldridge Bryan, 307 Mo. 234, 270 S.W. 
658; Fisher Bagnell, 194 Mo.App. 581, 186 S.W. 1097; Elgin Gross- 
Kelly Co., N.M. 450, 150 922, L.R.A.1916A, 711; compare Raesser 
National Exchange Bank, 112 Wis. 591, N.W. 618, 174, 
with Dixon Shoe Co. Moen, 208 Wis. 389, 243 N.W. 327; see Daniel, 
Negotiable Instruments, section 1817 (7th Ed. Calvert); Zane, Death 
the Drawer Check, Harv.L.Rev. 104, 106; Morse, Banks and 
Banking, section 400 (6th Ed. Harv.L.Rev. 588. But see 
Johnston Thomas, Fla. 67, 111 So. 541 (gift); Miller Medford 
National Bank, 115 Or. 366, 237 361 (same). The construction 
uniform statute such the Negotiable Instruments Law the courts 
other jurisdictions entitled great weight this state. See Brown 
Brown, Misc. 220, 223, 154 N.Y.S. 1098, 1100; Century Bank 
Breitbart, Misc. 308, 311-312, 151 N.Y.S. 588, 590; Broderick Bas- 
com Rope Co. McGrath, Misc. 199, 201, 142 N.Y.S. 497, 498. 

light the mandatory statutory language and its interpretation 
the courts other states and the absence controlling authority 
New York, the court holds that objectant entitled recover upon 
the check and that creditor the estate the amount thereof. 

The objections Marie Fiala are dismissed for lack prosecution, 
and the remaining objections have been withdrawn decree may 
submitted, notice, settling the account. 


Various Bank Documents Establish Joint 
Tenancy Account 


Florida statute provides that transfer conveyance 
“made two more shall create tenancy common, un- 
less the instrument creating the estate shall expressly provide 
for the right survivorship.” holding that certain 
savings and loan account was joint account with right 
survivorship rather than account held tenants com- 
mon, the court relied the following documents and word- 


ing: 


4 
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Application for Membership— joint 
holders (with right survivorship) share ac- 
count.” 


ship and not tenants Either the 
Above Holders May Withdraw From the Account.” 

Bank the Above Holders May With- 
draw From This Account.” Also the sentence: 
joint tenants with the right survivorship 
and not tenants common.” 

Brandle’s Estate, Supreme Court Florida, So. 

27. 


Bank Directors’ Knowledge Fraud 
Non-Banking Transaction Not Attributed 
Bank 


Mexican credit institution similar the United States 
Reconstruction Finance Corporation brought suit against 
Puerto Rican bank which the Mexican institution through 
its bank’s New York agent had issued letter credit. The 
plaintiff alleged that the funds made available under the letter 
credit had been used for purposes other than those set forth 
the letter credit agreement. dismissing case 
because insufficient evidence and lack proof damages, 
the court held that certain defendant bank’s directors had 
committed fraudulent acts not bank directors but their 
capacities sellers sugar mill, the knowledge partici- 
pation such fraud was not automatically imputed the 
bank. Nacional Financiera, Banco Ponce, Supreme 
Court New York, 120 873. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Beneficiary Need Not Exhaust Own Income Before Obtaining 
Trust Principal 


Stetson Community Chest the Oranges and Maplewood, New Jersey 
Superior Court, Chancery, Essex County, January 1953 


Testratrix created trust giving the income the trust her 
sister plus much the corpus “as may proper applied 
her maintenance, care and happiness, that she may have every com- 
fort possible.” The court held that the sister need not exhaust her 
own private income before becoming entitled sufficient trust principal 
provide her with the same standard living she enjoyed before 
testratrix’s death. 


Surviving Spouse Entitled Decedent’s Automobile 


Oklahoma 1953, H.B. 743, effective April 22, 1953 


new Oklahoma statute provides that the automobile person 
dying intestate goes the surviving spouse subject only claims 
creditors. 


Decedent’s Contract Sell Stock Binding Executors 


Boston Safe Deposit Trust Co. North Attleborough Chapter the 
American Red Cross, Massachusetts Supreme Judicial Court, April 1953 


Decedent’s contract with corporation restricted the sale certain 
corporate shares owned decedent before they had first been offered 
the corporation par and refused. The court held that the executors 
must make this same offer the corporation under decedent’s contract 
before distributing the shares specific legatees. 
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Discovery Proceeding Against Bank Not Proper Recover Deposit 


Estate Hitchings, Appellate Division, New York Supreme Court, 281 App. 
Div. 202. 


executrix opened fiduciary account with bank which ap- 
propriated funds the account without notice the executrix and 
applied them against decedent’s notes which was still holding. The 
court refused determine title the funds saying that discovery 
procedure the Surrogate’s Court was not the proper place for 
action collect debt depositor even though such discovery pro- 
ceeding would have been proper collect account standing de- 
cedent’s name. 


Trust Income Nonresident Beneficiary Now Attachable 


Connecticut 1953 P.A. 148, effective October 1953 


new amendment become effective October will permit the at- 
tachment Connecticut trust income nonresident beneficiaries. 


Revaluation Trust Assets Proper for Trustees Determine Fees 


Title Insurance and Trust Company Guasti, California District Court 
Appeal, Second District, May 1953 


California court has held recently that was proper for trustees 
revaluate trust assets the basis current market values for the 
purpose determining the trustees’ commissions. The court pointed 
out that was customary and usual for institutional trustees make 
annual revaluations for this purpose. 


Interest Surviving Spouse Not Diminished Estate Taxes 


Nebraska 1953, Bill No. 578, Effective Three Months After Adjournment 


recent amendment Nebraska statutes provides that the interest 
the surviving spouse decedent’s real estate should computed 
before the deduction federal state estate taxes. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Benefits Involuntary Conversion Statute Denied Trust 
Company 


Lynchburg National Bank Trust Co. Commissioner, Tax Court, 
T.C. 94, June 25, 1953 


bank purchased property intending destroy the building 
the land expand its offices. When was prevented temporarily 
from carrying out this plan, rented the building restaurant and 
shoe store until fire destroyed the structure. The bank applied the 
fire insurance proceeds the construction its new facilities and oper- 
ated safe-deposit boxes the site the old building. The Tax Court 
this situation that the insurance proceeds were not used 
acquire “other property similar related service use” required 
before gains will unrecognized under Section 112 the Internal 
Revenue Code. The bank had claimed that the new building was 
similar related since the safe deposit boxes produced rent just 
the restaurant and shoe store had done previously. 


FDIC Assessment Credit Taxable Income 


Internal Revenue Bulletin, No. April 27, 1953 


The Bureau Internal Revenue has recently ruled that assessment 
received annually banks from the Federal Deposit Insurance 
Corporation constitute taxable income. 


Taxation Investment Trusts 


Commonwealth Trust Company al. T.C. No. 
May 28, 1953 


The Tax Court has recently ruled that certain oil royalty trusts are 
taxable corporations under Internal Revenue Code, Section $797 (a) 
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(8), and that certain similar trusts were not taxable. Where the 
depositors had broad managerial powers over the trust including the 
power vary the investments, the trusts were taxable corporations; 
where the powers the depositor and the trustee were strictly limited, 
the investment trusts were held not associations taxable cor- 
porations. 


State Apportionment Tax Applied Retroactively 


Wilmington Trust Co. al. Copeland al. Delaware Supreme Court, 
February 1953 


The Delaware Supreme Court has recently applied the estate tax 
apportionment statute which was passed 1947 trust created 
1930 decedent who died 1944. doing this the court specifically 
overruled the case Equitable Trust Co. Richards, Del. Ch. 564. 


Restrictive Buy and Sell Agreement Not Entirely Controlling 
Valuing Stock 


Opinion Attorney General, Washington, May 15, 1953 


Replying request the donor stock who had made buy 
and sell agreement with another stockholder for purposes keeping 
control corporation, the Attorney General the State Washington 
ruled that the price fixed such agreement was substantial but 
not controlling factor determining the value the stock for gift tax 
purposes. 


Federal Estate Tax: Validity Certificates Indebtedness Upheld 


Estate Vose Commissioner No. June 12, 1953 


Decedent established trust for his own benefit during his life, re- 
mainder those would appoint will. The trustees were given the 
power issue certificates indebtedness payable out trust corpus. 
$200,000 such certificates were issued while decedent was still alive. 
The tax court, upholding Massachusetts determination that these cer- 
tificates were enforceable primary obligation the trust, held that 
the value their face amount should not included part de- 
cedent’s gross estate for estate tax purposes. 


“The Banker’s Dilemma” 


TATES Richard Chapman, 
president the Merchants 
National Bank Boston: “It 
line business about which the 
market says, effect, that its 
scrap value higher 
value going concern.” 

Writing “The Banker’s Di- 
lemma” recent issue the 
Harvard Business Review, Mr. 
Chapman declares that the chief 
problem bankers the earn- 
ing satisfactory return 
stockholders’ investment, while 
adhering sound banking prin- 

The Boston bank executive 
calls attention the substantial 
growth the banking system 
measured loans, 
gross income and item activity. 
And despite the fact that current 
pretax income comparable with 
the highest levels the past, 
notes that net earnings available 
for stockholders have failed 
keep pace with the growth 
volume; that “the rate return 
capital has actually suffered 
long-range decline.” Thus, 
time when bank shares not 
enjoy particularly high invest- 
ment esteem, banks are facing 
recurrent neds 

“Why,” asks Mr. Chapman, 
ested supplying additional cap- 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


ital funds business that con- 
tinues earn relatively low 
rate return?” Many bank 
sistently sold per cent 
below book value. the other 
hand, banks need more capital 
for depositor protection and 
accommodate increased business 
volume, and this trend con- 
tinuing. 

the subject dividend 
policy, Mr. 
that bank dividend 
while seemingly 
has valid basis. Once dividends 
have been advanced, they can- 
not reduced without setting 
off adverse in- 
cluding impairment pres- 
tige. Accordingly, until higher 
earnings base has 
lished, banks are loath increase 
dividend rates pay “extras.” 


augment bank income, Mr. 
Chapman makes 
suggestions: 


Reduce unit operating costs. 


Increase charges, including 
interest rates and fees for various 


Invest assets for optimum 
consonant with sound 
standards liquidity and safety. 


Enlarge auxiliary services, 
such trust department activi- 
ties. This may permit profit im- 
provement without requiring any 
material capital investment. 
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Business Outlook 


moderate decline the gen- 
eral level business activity may 
expected over the next year, 
according Dr. Luedicke, 
editor the New York Journal 
Commerce. Speaking the 
School Banking the Uni- 
versity Wisconsin, Dr. Lue- 
dicke estimated that the Federal 
Reserve Board index industrial 
production, which hit 1953 high 
243 March, would decline 
somewhere between 230 and 235 
the end this year. And next 
year does not witness expan- 
sion the defense program 
Administration program active 
business stimulation, 
that the Federal Reserve index 
might gradually decline the 205 
level the end 1954. 


Dr. Luedicke lists the follow- 
ing reasons for not expecting 
vity the near-term future: 


The economy has been car- 
ried along the defense program, 
the plant expansion boom and the 
construction boom, and the mo- 
mentum created these forces 
not likely terminate abrupt- 
ly. 

Substantial purchasing pow- 
will continue generated 
the defense segment the 
boom. Since 
power created without adding 
the supply goods and serv- 
ices, the day civilian overpro- 
duction postponed. 

There has been tendency 
under-estimate, not only the 
increase the country’s produc- 
tive capacity, but also its rate 
growth and the tremendous power 
behind that growth. 
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factor Government policy. 
not likely that the Administra- 
tion would stand idly should 
deflationary spiral threaten the 
economy. 

The maladjustments the eco- 
nomy that have been developing 
under the surface the current 
boom will not, according ‘Dr. 
Luedicke, thoroughly correct- 
the moderate decline that 
anticipates. Consequently, the 
“possibility” exists 
process gradual adjustment 
may, any time—and without 
much warning—turn into fairly 
sharp and protracted recession. 


Nevertheless, Dr. Luedicke does 
not believe that such “show- 
down” the current boom 
imminent prospect. matter 
fact, the opinion that 
any protracted decline, moderate 
its rate might be, would result 
active countermeasures the 
Administration soon unem- 
ployment threatens approach 
the four five million mark. How 
effective further Government sti- 
mulation may prove, observes, 
depends more the timing 
such intervention than 
measures adopted. 


Dr. Luedicke recognizes that 
there are cracks under the boom’s 
surface. Among the chief threats 
are industrial over-expansion, ex- 
cessive inventories, declining farm 
prices and income, too rapid 
rise private indebtedness, 
well temporay saturation 
the demand for housing and dur- 
able consumer 
from the decline family forma- 
tion. these may added 
psychological and political devel- 
opments which exercise influence 


THE BANKING 


the short-term and intermedi- 
ate-term business outlook. 


With respect the interna- 
tional situation, Dr. Luedicke de- 
clares that while Russia has been 
speaking more softly, the primary 
purpose such tactic speed 
deflationary pressures the Uni- 
ted States. “If that policy does 
not succeed,” contends, “and 
resist the temptation reduce 
our defense program sharply and 
prematurely, Russia well 
switch over again policy de- 
signed revive inflationary trends 
this country through 
expenditures. This 
would reflection the theory 
held the Moscow strategists 
that inflation almost bad 
deflation for the purpose weak- 
ening the enemy from within.” 

long the threat war 
with Russia remains acute, the 
Journal 
feels that Administration can 
gamble serious decline bus- 
iness. therefore takes for 
granted that bulwarks will 
erected against such 
—even though deliberate revival 
inflationary pressures may re- 
sult therefrom. 


National Banks 


Ray Gidney, Comptroller 
the Currency, declares that some 
national banks 
personal loan policies “beyond the 
point prudence.” some 
cases, declares his annual re- 
port Congress, down payments 
have been too low and pay-off pe- 
riods too long. notes, how- 
ever, that some these banks 
have since taken corrective meas- 
ures and have adopted more 
realistic and conservative policies. 
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During 1952, consumer install- 
ment credit extended national 
billion total. “The lowering 
credit standards build loan 
volume and earnings,” Mr. Gidney 
remarks, “is recognized 
sound bankers poor policy, 
and experience has shown such 
tendencies invariably cost- 
ly.” 

With respect mortgage lend- 
ing, the Comptroller states that 
“it would unwise liberalize” 
Currently, 
national banks can make mort- 
gage investments per 
cent time and savings deposits, 
100 per cent capital—or the 
larger the two. this con- 
nection, observes that national 
banks, group, have placed 
only about per cent their 
legally available funds into mort- 
gages. Accordingly, any relaxa- 
tion the rule would only serve 
permit few banks expand 
their real estate mortgage lend- 
ing activities beyond present lim- 
its. Taken whole, national 
banks still have $10.9 billion 
mortgage lending funds available. 


Mr. Gidney finds that the coun- 
try’s 4,916 national banks are 
generally “to complimented for 
having adopted followed 
sound investment policies.” 
the close 1952, national 
banks had record assets excess 
$108 billion. This figure rep- 
resented half the assets the na- 
tion’s 14,596 commercial banks. 


Mortgage Lending and 
Savings Banks 

survey the Savings Banks 
Trust Company New York dis- 
cusses “Mortgage Trends In- 


596 


terest Savings Bankers.” 
view the sharp increase re- 
cent years, the survey attempts 
determine whether mortgage 
debt becoming too burdensome. 
noted that outstanding debt 
1-4 family houses has more 
than tripled within period 
less than seven years. 

The survey, presented Aug- 
ust Ihlefeld, president the Sav- 
ings Banks Trust Company, notes 
that considerable part the 
mortgage debt expansion has 
been due price inflation. This 
conclusion illustrated and sup- 
ported chart which traces 
the changes mortgage debt over 
the past thirteen years, with and 
without adjustment for the rise 
prices since 1939. 

Total nonfarm mortgage debt, 
which was slightly less than $29 
billion the end 1939, expand- 
almost $84 billion the 
close 1952. But the actual 
economic burden this debt, 
states the report, “is measured not 
its absolute amount, but its 
relation disposable income and 
other factors affecting the ability 
service this debt. The rise 
debt has been almost matched 
the increase disposable personal 
income since 1939. Hence, the 
economic burden the debt 
not materially greater than was 
before World War II, and some 
respects less.” 

1939, observed, personal 
debt was not regarded burden- 
some. that time, equalled 
per cent disposable personal 
income $70 billion. com- 
parison, 1952 mortgage and 
consumer debt amounted ap- 
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proximately per cent dis- 
posable income. 

comparing the above ratios, 
the survey states that the follow- 
ing considerations must borne 
mind: 

depression, the number unem- 
ployed averaged 9.5 million. Un- 
der such conditions, the ratio 
mortgage and other personal debt 
income would necessarily have 
relatively lower. 

With the sharp increase 
home ownership there has come 
sharp increase home mortgage 
debt. However, the latter has 
been offset reduction rent 
payments. Accordingly, the 
extent that such shift has oc- 
curred, the rise mortgage debt 
not indicative net increase 
economic burden for the mort- 
gagor. 

Personal and mortgage debt 
interest rates average lower than 
they did before World War II. 

Since 1939, liquid asset hold- 
ings individuals have nearly 
quadrupled, thus adding the 
ability service personal debt. 

“There are strong reasons for 
concluding, therefore,” states the 
report, “that the economic burden 
mortgage and other personal 
indebtedness not excessive re- 
lation the existing level dis- 
posable income, liquid asset hold- 
ings and other pertinent factors. 
obvious, however, that should 
the recent rapid rate increase 
personal 
the burden could become excessive 
before very long, particularly were 
business recession intervene 
bring about downturn dis- 
posable income.” 
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BOOKS FOR BANKERS 


ENCYCLOPEDIC DICTIONARY 


BUSINESS. New York: Prentice-Hall. 
1958. 1422 Pp. $10. This book was com- 
piled furnish complete library 
business ideas, procedures and information 
one comprehensive volume. contains 
$,627 entries covering every phase 
alphabetically arranged. 
Covers such subjects accounting, ad- 
vertising, credits and collections; sales 
management; business insurance; direc- 
tors, officers and stockholders; direct mail 
advertising; personnel administration; 
labor relations; publicity and public rela- 
tions; letter writing; office management; 
foreign trade; business arithmetic and 
many other subjects. 


BUSINESS EXECUTIVES HANDBOOK. 


Edited Stanley Brown. New York: 
Prentice-Hall. 1953. Pp. 1496. $7.50. 
valuable collection business information 
now its fourth edition divided 
into twelve sections follows: Direct 
mail selling; profitable advertising; sales 
management; office management; effec- 
tive business letters; business protection 
through insurance; benefit 
plans; accounting; raising capital; credit 
and collections; business organization; 
business mathematics. 


OFFICE ORGANIZATION AND MAN- 


AGEMENT. Harry Wylie, col- 
laboration with Robert Brecht. New 
York: Prentice-Hall. 1953. Pp. 544. 
$6.50. This book, now its third edi- 
tion complete treatise office man- 
agement. Different sections the book 
discuss office organization; office methods; 
personnel problems; equipment and phys- 
ical factors; expense control. Bankers 
will find much applicable organ- 
ization the bank. 


EMPLOYMENT AND WAGES THE 


UNITED STATES. Woytin- 
sky and Associates. New York: The 
Twentieth Century Fund. Pp. 777. 
$7.50. This book presents factual sur- 
vey Americans work. tells how 
many our people make our total 
working force, what their ages are and 
how they are distributed various parts 
the country and various occupations. 


shows the ups and downs employ- 
ment, describes worker and employer or- 
ganization and relationships, the role 
unions, and the conditions under which 
the work the country carried on. 
contains analysis what determines 
wage rates, the effects wages gen- 
eral economic conditions, and the long- 
run outlook for continued rise real 
wages and standards living for work- 
ing Americans. 


BUSINESS LAW FOR EVERYDAY 


LIVING. George Getz. New 
York: Prentice-Hall. Pp. 462. 
business law and discusses the basic legal 
principles which should benefit 
any individual his daily affairs. 
idea its content indicated the 
following chapter headings: Making con- 
tract; buying goods; buying service; buy- 
ing insurance; meeting financial obliga- 
tions; agency; employer and employee; 
owning business; renting real property; 
transferring property will and inherit- 
ance; enforcing one’s legal rights; courts 
and court procedure. 


THE OUTLOOK FOR RISK BEARING 


AMERICAN BUSINESS. Leland 
Rex Robinson. New York: Economists’ 
National Committee Monetary Policy, 
One Madison Ave. What are the pros- 
pects under prevailing conditions for 
equity financing American business? 


INVESTMENT LIFE INSURANCE 


FUNDS. Edited David McCahan. 
Philadelphia: University Pennsylvania 
Press. 1958. Pp. This volume 
comprises research papers sponsored 
the Huebner Foundation for Insur- 
ance Education. Presenting the findings 
competent authorities the 
ment phase life insurance company op- 
erations, contains much new material. 

Individual treatment accorded such 
topics Management the Life Insur- 
ance Investment Portfolio; Government 
Securities; Real Estate Mortgages; Pre- 
ferred and Common Stocks. The influence 
Government and the valuation life 
company assets are among other 
tant items 


The first integrated exposition the in- 
vestment problems life companies, 
should attract wide interest its field. 


HOW BUY STOCKS. Louis Engel. 
Boston: Little, Brown Co. Pp. 
252. $2.95. Also captioned Guide 
Successful Investing,” this book de- 
signed for the untutored investor. Rather 
than expounding any magic formulae, the 
author attempts orient the average lay- 
man the whole business investing 
and tries give him proper perspective. 
this effort, successful. 

The book reads easily and contains much 
general information about the mechanics 
investing, the various types securi- 
ties; the operation the Stock Exchange 
market, mutual 
funds, well some sound words ad- 
vice about the individual’s investment 
problem. Those who are not expert 
the field finance will find this volume 
most helpful. 


THE ORIGINS AND DEVELOPMENT 
THE AMERICAN ECONOMY. 
Johnson and Herman Krooss. New 
York: Prentice-Hall. The 
first part this book traces the origins 
our basic economic institutions. gen- 
eral these seven chapters carry the his- 
torical development the middle 
the nineteenth century. They are 
mainly concerned with the European 
origins our economic institutions and 
with the ways which they were trans- 
planted America and adapted new 
environment. 

Part the book anaylzes more 
detail the process adaptation bor- 
rowed institutions American needs, and 
describes how new techniques were added 
the heritage America received from 
Europe. 


BUSINESS FINANCE HANDBOOK. 


Edited Lillian Doris. New York: Pren- 
tice-Hall. 1958. $10.00. its 928 pages. 
this book covers all phases business 
finance. Some the subjects discussed 
are Financing Working Capital Need 
Edw. Gee, vice-president the State 
Planters Bank and Trust 
Richmond, Virginia; Seeking and Obtain- 
ine Short Term Credit Theodore 
Silbert, president Standard Factors 
Corporation New York: Credit and 
Collections Joseph Wood. assistant 
treasurer the Johns-Manville Corpora- 
tion New York; and Forecasting for 
Financial Management Barnes. 
chief economist Prentice-Hall. Among 
the many other topics explained the 
new book are Budgetary Control, Long 
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Term Credit, Profits, Investment, 
Management, and Expansion. 

Fully and completely indexed, the 
ness Finance Handbook” has been 
signed make easy for anyone with 
question about finance look and 
find complete answer. combines 
how-to-do-it technique with clear, easy-to- 
follow examples. 


INVESTMENT TIMING. The Formula 


Plan Approach. Sidney Cottle and 
Tate Whitman. New York: 
Hill Book Company. 1953. $5. This book 
presents critical analysis formula 
plans, the most significant technique yet 
developed for coping with the cyclical 
hazards equity investing. The book 
was written order provide active 
and prospective investors with compre- 
hensive understanding formula plans, 
and information which vital con- 
sidered decision about their use in- 
dividual investment program. 


THE REAL ESTATE OFFICE SECRE- 


TARY’S HANDBOOK. Lillian 
Doris. New York: Prentice-Hall. $4.95. 
1958. Gives complete guidance such 
matters indexing listings preparing 
and typing classified ads setting 
efficient real estate office filing sys- 
tem taking care signs, windows 
and displays devising fool-proof 
reminder system always keep posted 
real estate appointments and matters 
requiring follow-up. Covers all real estate 
office operations. 


DEMONETIZING THE FEDERAL 


DEBT. Walter Spahr. New York: 
Economists‘ National Committee 
Monetary Policy, Madison Ave. 

author contends that the conversion 
Federal debt into money and bank 
deposits unsound principle and dis- 
cusses what extent banks may properly 
invest United States Government secu- 
rities. 


THAT BUILDING 


GEORGIA. Atlanta, Georgia: Citizens 
Southern National Bank. model 
bank anuual report which should 
interest all bankers. 
trated. 


EFFECTS TAXATION: INVEST- 


Butters, Thompson and Bol- 
linger. Boston. Division Research, 
Harvard Business School. Pp. 588. $6.25. 
This the final work series studies 
the effects taxation business. 
examines the impact taxes the 
ability upper bracket individuals 
accumulate new investable funds under 
the current tax structure, well 
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their investment policies. Also included 
are valuable estimates the concentra- 
tion stock ownership among the top 
income and wealth groups. 

One conclusion that the investment 
decisions individuals the upper in- 
come and wealth brackets are over- 
whelming importance connection with 
the flow equity capital from private 
investors business. Changes the 
tax structure over the past two decades, 
also stated, have substantially re- 
duced the capacity upper bracket in- 
dividuals accumulate new investable 
funds. Nevertheless, estimated that 
the remaining capacity this group 
still very large and much greater than 
generally supposed. 

Most attention devoted the effect 
taxes indivdual investment policies. 
the first exposition its kind, there 
presented detailed appraisal the gen- 
eral investment objectives individuals 
and their attitudes toward specific types 
investments such marketable com- 
mon stock, life insurance, tax-exempt 


bonds, 


This volume represents research the 
highest order and breaks new ground. 
supplies much additional information 
about the composition the investment 
markets. 


INVESTMENT COMPANIES. Arthur 


Wiesenberger. Broadway, New York 
City. $20.00. Pp. 384. Like the 
prior issues, the current edition the in- 
vestor’s standard reference work mu- 
tual funds and closed-end investment 
companies. However, expansion 
scope enables serve more completely 
all clases investors—in particular, the 
rapidly increasing number pension 
trustees. 

For the neophyte, series orientation 
chapters the general problem invest- 
ment included. Others, such the 
average investor, the professional security 
buyer and fiduciary and institutional in- 
vestors, will find wealth informa- 
tion covering the entire field mutual 
funds, well the older type closed- 
end investment companies. Statistical 
data 167 leading companies com- 
pared over ten year period and the op- 
eration each analyzed. Assisting the 
reader are over 100 charts. 

The volume purely objective and re- 
markably complete. Contributing much 
improved understanding the 
ways and means investing, rather 
persuasive its thought that the ordin- 
ary individual better served prop- 
chosen investment companies than 
personal “hit miss” selctions. 


All meat and fat, the volume im- 
portant, useful and valuable. 


THE CHASE EMPLOYEE’S BENEFIT 


PROGRAM. Pp. 64. 1958. New York: 
Chase National Bank. complete de- 
scription the new program which gives 
Chase employees even greater security 
than they have enjoyed the past, plus 
the opportunity participate more di- 
rectly the rewards and risks the 
economic system. The major features 
the program include more liberal retire- 
ment plan; new family benefits plan, 
and new thrift incentive plan. 


DIRECTORY THE MUTUAL SAV- 


INGS BANKS THE UNITED 
STATES. 1958. New York: National As- 
sociation Mutual Savings Banks, 
East 42nd Street. $1. This convenient 
book lists all the mutual savings 
banks the country with appropriate 
data about each such assets, surplus, 
deposits, interest rate, officers etc. 


BUSINESS CYCLE RESEARCH AND 


THE NEEDS OUR TIMES. 
Arthur Burns, director research 
National Bureau Economic Research. 
New York: National Bureau Economic 
Research, 1819 Broadway. Gratis. The 
author declares that there need clar- 
ify the work policy makers who, while 
earnestly resolved away with de- 
pressions, sometimes seem neglect the 
need controlling booms and trust too 
exclusively our ability check any 
contraction that may get underway. 


CREDIT AND THE PROBLEM 


SOUND EXCHANGE MEDIUM. 
Walter Spahr, professor economics, 
New York University. New York: Econ- 
omists’ National Committee Monetary 
Policy, One Madison Avenue. The au- 
thor reviews the role credit part 
purchasing media and explains the nature 
concludes that the restoration redeem- 
able currency major corrective. use- 
ful pamphlet for all bankers who wish 
informed the present-day monetary 
problem. 


OUR FOREIGN AID PROGRAMS. 


survey International Assistance 
Programs, 1941-1952. New York: The 
Tax Foundation, Rockefeller Plaza. 
86-page analysis the economic 
aspects foreign aid programs 
since 1940. States that foreign aid 
programs have general accomplished 
their economic purpose and that may 
possible reduce our foreign aid 
gram somewhat without weakening our 
military and economic position. 


Among the miracles that have made these 
United States beacon lighting modern man’s 
way better world the hand good neigh- 
bor, relieving tragedy, helping youth 
road manhood and defying the ill fortune 
afflicting any our people. 


John Daly 
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our employees 


are enrolled the 


Payroll Savings Plan’’ 


HOOD 


President, United States Steel Corporation 


“The response our employees the Payroll Savings Plan 
for Savings Bonds dramatic evidence their conviction 
that Freedom Everybody’s Job. are proud their out- 
standing record saving systematically Bonds, thus 
adding their financial independence they give effective 


support the nation.” 


Mr. Hood and his associates may well 
proud the Steel Corporation’s 
Payroll Savings figures: 


144,000 men and women 
Steel are enrolled the Payroll Sav- 
ings Plan—an over-all employee partici- 
pation 52% for com- 

the average monthly investment 
Steel Payroll Saver $20.79. 


every month, these 144,000 employees 
invest $2,993,760 personal security— 
and America’s economic stability. 


some Steel plants and sub- 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


sidiaries employee participation runs 
high 80%. 

What the employee participation 
your Payroll Savings Plan? The aver- 
age monthly deduction? How many 
employees have been added your 
Payroll Savings Plan the last year? 
Call for the figures and study them. 
Then, phone, wire write Savings 
Bond Division, Treasury Depart- 
ment, Washington Building, Washing- 
ton, Your State Director will 
glad show you how easy raise 
employee participation your plan 
60%, 70%, even better. 
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“Lip 


Robert Kennemore, 


Medal Honor 


0 


MACHINE GUN belonged 
Company, Second Battalion, Sev- 
enth Marines. was under the com- 
mand Technical Sergeant Robert 
Sidney Kennemore. 

was busy. For this November 
night fanatical Red masses were 
swamping Marine defense positions 
north Yudam-ni. 

Fifteen yards front the gun, 
Red soldier raised his body briefly 
throw grenade. landed squarely 
among the crew. split second, 
Sergeant Kennemore covered with 
his foot. 

There was violent, muffled explo- 
sion, but not man was hurt. Not 
man except Sergeant Kennemore. 
had given both legs save his com- 
rades. 

“When was active duty,” says 
Sergeant Kennemore, sometimes 
wondered people back home cared. 
Now that I’m civilian, know they 
do. One proof that they’re investing 
Bonds for defense. Believe me, 
know how important that defense is. 
I’m investing, too. hope you are!” 


The U.S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America. 
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Now Bonds pay 3%! Now, im- 
proved Series Bonds start paying in- 
terest after months. And average 
interest, compounded semiannually 
when held maturity. Also, all matur- 
ing Bonds automatically earn- 
ing—at the new rate—for more years. 
Today, start investing Series 
Defense Bonds through the Payroll Sav- 
ings Plan; you can sign save 
little $2.00 payday you wish. 


Peace for the strong! 
For peace and prosperity save 
with U.S. Defense Bonds! 


ag 
SERVICE 


